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culture Decisions—Statistical Index... 1:850; 2:882; 3:1318; 4:1119; 5:1042 


*HisTORICAL NoTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D, 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 


(1944) .—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1504) 


In re THE BorpEN Company. AMA Doc. No. 27-78. Decided June 26, 1947. 


Order No. 27—Validity of Deductions by Handler for Services to Producers— 
Continuous and Uniform Construction of Order—Relief Requested by Peti- 
tioner Granted 


Where petitioner, a handler of milk subject to Order No, 27 regulating the han- 
dling of milk in the New York metropolitan milk marketing area, complained 
of the action of the market administrator in holding that petitioner had un- 
derpaid producers at its Cincinnatus, New York, plant during the months 
April to October, inclusive, of each year from September 1, 1938, to and in- 
cluding October 31, 1945, because of petitioner’s deduction of three cents per 
hundredweight from the uniform price of milk for the “special services” of re- 
ceiving and cooling milk twice daily at that plant; and where the affected pro- 
ducers and the several market administrators directly or impliedly agreed to 
and approved such deductions until the protested action of the present market 
administrator which took place on January 31, 1946; and where the order 
provision is reasonably susceptible of the construction given to it by the 
market administrator and by the affected parties, it is held, that the relief 
requested by the petitioner should be granted because of the long period of 
continuous and uniform construction or application of the order in approving 
the deductions and because the protested action of the market administrator 
would have an improper retroactive effect upon the petitioner. However, the 
ruling of the market administrator on January 31, 1946 is fully effective with 
respect to the invalidity of such deductions for future periods.* 


Milbank, Tweed, Hope, Hadley & McCloy of New York, for petitioner. Mr. Julius 
C. Krause, for Assistant Administrator, Production and Marketing Adminis- 
tration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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512 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A.D, 


601 e¢ seqg.), instituted by a petition filed by the Borden Company, a 
handler subject to Order No. 27 (7 CFR and Supps., Part 927), which 
regulates the handling of milk in the New York metropolitan milk 
marketing area. The petition was filed on March 4, 1946. The petition 
complains of action of the market administrator in holding petitioner 
in violation of the order because it had not paid certain producers 
the minimum uniform price prescribed by Order No. 27 by reason of a 
deduction by petitioner of three cents per hundredweight for what 
petitioner calls “special services.” 

The action of the market administrator protested took place on 
January 31, 1946, and required petitioner to make adjustments not 
later than February 28, 1946, in payments to each producer involved 
during the months April—-October, inclusive, of each year beginning 
September 1, 1938, up to and including October 31, 1945. Petitioner 
filed an amended and supplemental petition on March 21, 1946, com- 
plaining of the further action of the market administrator in holding 
that petitioner was not in compliance with Order No. 27 by reason of 
petitioner’s failure to make such adjustments and denying petitioner 
the subsidy in effect of 20 cents per hundredweight of milk provided 
in the “Offer of Commodity Credit Corporation to make Fluid Milk 
Payments in the New York Metropolitan Area During the Period 
July 1945 through June 1946.” On April 30, 1946, the Solicitor of 
the Department approved a determination by the Production and 
Marketing Administration that the petition was sufficient for a hear- 
ing to be held thereon. On April 30, 1946, an Associate Solicitor as- 
signed Glen J. Gifford, Office of the Solicitor, as presiding officer. 

Pursuant to notice, a hearing was held in New York, New York, on 
May 27, 1946. At the hearing the petitioner was represented by A. 
Donald MacKinnon of the firm of Milbank, Tweed, Hope, Hadley and 
McCloy, Attorneys at Law, 15 Broad Street, New York 5, New York, 
and Cecil Crouse, Esq. The respondent was represented by Raymond 
O. Denham, Regional Attorney, Office of the Solicitor of Agriculture, 
632 Bankers Securities Building, Philadelphia, Pennsylvania. All 
the facts were stipulated. After the hearing, the petitioner and the 
respondent filed briefs and suggested findings of fact, conclusions, and 
order. Thereafter the presiding officer issued his report. The report 
proposed that the relief requested by the petitioner be granted because 
of the retroactive effect of the action of the market administrator pro- 
tested. Respondent filed exceptions to the report and also a petition 
to reopen the hearing to get in additional facts which the respondent 
considered material and which were not contained in the stipulation 
filed. The petition to reopen the hearing was supported by numerous 
affidavits. Petitioner objected vigorously to the petition to reopen but 
after oral argument the petition was granted (5 A. D. 861). The re- 





6A. D. THE BORDEN CO. 513 


opened hearing was held before Glen J. Gifford, presiding officer, on 
January 22, 23, and 24, 1947, in New York, New York. Following the 
hearing, briefs were filed by the parties, Then, in order to expedite a 
decision in the matter, the parties waived the issuance of a report by 
the presiding officer and agreed in lieu thereof on the issuance of a 
tentative decision by the Judicial Officer to which either party could 
file exceptions and request oral argument in connection therewith. A 
tentative decision was entered on May 6, 1947, in favor of petitioner. 
Respondent filed exceptions to the tentative decision. Oral argument 
was not requested. 

The proceeding involves the action of the market administrator in 
holding that petitioner had underpaid producers at the Cincinnatus 
plant because of petitioner’s deduction of three cents per hundred- 
weight for the “special services” of receiving milk twice a day at the 
Cincinnatus plant. The stipulation indicates that this practice met 
with the approval of the Otselic Valley Milk Producers Cooperative 
Association, Inc., whose members apparently deliver most of the milk 
received at the plant. The stipulation further indicates that since 
Order No. 27 has been in effect, commencing on September 1, 1938, the 
several market administrators or their staffs made no objections to the 
practice until the protested action of the present market administrator 
occurred. 

The reopened hearing added additional evidence to the record. It 
is plain that petitioner was receiving milk twice a day at four other 
plants, during the period covered by the complaint, without making 
a deduction. There is some evidence, too, that the twice-a-day plan of 
receipts while it was beneficial to producers might also be of some help 
to petitioner in that once-a-day receipts might be too heavy for the 
plant to handle during flush production periods. Officers of the co- 
operative, in explaining the action of the cooperative in approving 
the deduction, stated that they had been given the impression by the 
plant superintendent that the New York City Department of Health 
required the deduction due to the unfair competitive angle involved 
in the receipts of milk twice a day by Cincinnatus when neighboring 
plants were on a once-a-day basis. From their testimony it appears 
that some of them did not believe this but it seems a fair assumption 
from the evidence that they had been told that they would lose the 
twice-a-day plan if they did not consent to the deduction. 

Complete delineation of the evidence, however, is not considered 
necessary. From the Findings of Fact and Conclusions, it is seen that 
the issue largely controlling is that concerning the approval by the 
several market administrators or their staffs of the deduction over a 
period of years. Findings of Fact 1 to 23, inclusive, are taken from 
the stipulation of facts introduced in evidence at the original hearing. 
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FINDINGS OF FACT 


1. Petitioner is a corporation organized and existing under the laws 
of the State of New Jersey, with its principal place of business at 350 
Madison Avenue, New York 17, New York. The petition lists the 
names and addresses of 19 directors of petitioner but it is unnecessary 
to repeat these here. 

2. Petitioner was and is now engaged in the business, among other 
things, of handling milk received from producers at various plants, 
including a plant located at Cincinnatus, New York. 

3. In 1928, petitioner or one of its subsidiaries acquired a plant at 
Cincinnatus, New York. For a number of years prior to this time, 
milk had been received twice a day at this plant during the months of 
flush production of milk. Some deduction was made because of this 
system from the payments that would otherwise go to producers. 

4, After the enactment of a State law regulating the marketing of 
milk, under date of June 10, 1933, the Otselic Valley Milk Producers 
Cooperative Association, Inc., whose members deliver milk to the Cin- 
cinnatus plant, sent the following letter to the New York State Milk 
Control Board: 


“Enclosed please find petition from the Otselic Valley Milk Producers 
Association. 

“The name of the Reid Ice Cream Corporation has recently been changed to 
Reid’s Union Dairy, Inc. and this is the operation referred to in this petition. 

“They operate three plants in this Valley, one at Cincinnatus in Cortland 
County, one at Georgetown in Madison County, and one at Lincklaen in Che- 
nanga County; but all this milk is handled through the Cincinnatus plant. 

“We are very anxious that the Reid methods are not disturbed as we feel 
that we are producing the best milk going into the New York Market. To work 
this out has taken years of work which we, as producers, would consider a 
great hardship if caused to go back to once-a-day-delivery.” 

5. The petition referred to in the letter mentioned in the previous 
finding is as follows: 

“The undersigned members of the Otselic Valley Milk Producers Associa- 
tion desire to call to your attention a situation existing in this territory, and 
respectfully request your favorable action on the suggestion we are taking 
the liberty to present. 

“For approximately twenty years the Reid Ice Cream Corporation at its 
plant at Cincinnatus has operated a system of twice-a-day reception of warm 
milk. We believe this is unique, and it has been a very satisfactory system to 
producers, who are thereby saved the costs of harvesting and storing ice, the 
labor of cooling, and the danger of rejected milk. We also believe the product 
as sold in the markets is in better condition than it would otherwise be. Being 
the only operation of its kind, any action taken on our request will not inter- 
fere with any other territory nor complicate the actions of your board, whose 
activities we desire heartily to support, in the belief that through you the 
dairy industry should be materially improved. 

“This additional operation by Reid necessarily adds to their costs, and 
under present conditions we can understand their consideration to abandon 
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the plan. Because of the convenience and saving which the plan makes for us, 
and because we desire the Reid substations at Lincklaen and Georgetown 
also to be continued in operation, we offer the following suggestion for ap- 
proval of your board: 

“We are willing that three cents per hundred-weight be deducted by Reid 
from the blended price paid us, the deduction to be considered as partial 
recompense for the additional expense entailed by them in maintaining the 
present system of operation. We make this suggestion in entire good faith, and 
urge that your board grant favorable action.” 


6. A reply to the letter and petition was received from Kenneth 
F. Fee, Director of the New York State Milk Control Board, under 
date of July 3, 1933. The reply is as follows: 


“Referring to recent correspondence in regard to basis of payment to pro- 
ducers delivering milk to Reid’s Union Dairy, Inc., it would seem to us that 
the best method of handling this matter will be for the purchaser of the 
milk to account with you on a basis of prices: flxed by the Milk Control Board, 
making deductions from the total amount which otherwise would be due 
to producers, to cover cost of the special service rendered to them in receiving 
their milk twice daily. 

“We are not disposed for the time being at least to take exception to this 
deduction of 3 cents per hundred pounds for the special services.” 


7. At all times since the effective date of Order No. 27, September 
1, 1938, petitioner has been a handler of milk received from produc- 
ers at various plants approved by appropriate health authorities for 


the receiving of milk to be sold within the New York metropolitan 
milk marketing area, including the plant located at Cincinnatus, 
New York. 

8. A short time prior to the issuance of Order No. 27, the Otselic 
Valley Milk Producers Cooperative Association, Inc., adopted a 
resolution dated April 30, 1938, which provides as follows: 

“Whereas twice-a-day delivery of milk by producers to Reid’s Union Dairy, 
Ine. is of benefit to producers generally and whereas the Reid’s Union Dairy, 
Ine., will not take the milk but once daily unless the producers accept a de 
duction of three (8) cents per cwt. of milk; therefore be it resolved that this 
Association in behalf of it’s members CONSENT to a deduction of three (3) 
cents per cwt. for this service and that a copy of this resolution be forwarded 
to the office of the Market Administrator with the request that it be given 
due consideration.” 

9. At all times since the effective date of Order No. 27 and up to 
and including October 1945, petitioner received milk twice daily from 
producers during the months April—October, inclusive, at petitoner’s 
Cincinnatus, New York, plant and made a charge of three cents per 
hundredweight of milk and deducted the amount of the charge from 
the monthly payments made to the producers. 

10. At all times since the effective date of Order No. 27 to May 27, 
1940, N. M. Harmon was the market administrator for the order. 


757234—47 2 
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At all time from May 28, 1940, to September 17, 1942, N. J. Cladakis 
was the market administrator for the order. 

11. E. M. Harmon, if called as a witness, would testify that at or 
about the time of the effective date of Order No. 27, Otselic Valley Milk 
Producers Cooperative Association, Inc., and petitioner advised him, 
as market administrator, that petitioner was receiving milk twice 
daily from producers during the months April—October, inclusive, at 
petitioner’s Cincinnatus, New York, plant, making a charge of three [ 
cents per hundredweight of milk and deducting the amount of the F 
charge from the monthly payments made to the producers and that § 
he, as market administrator, approved the charge made by petitioner § 
to such producers and at no time during the period of his administra- 
tion made any claim that petitioner was not paying such producers | 
the uniform minimum price as prescribed in the order. 

12. Petitioner has paid the producers making deliveries of milk to 
its Cincinnatus, New York, plant by check and since January 1, 1939, 
the checks have had attached thereto a stub detailing, among other 
things, all deductions made. 

13. At all times since the effective date of Order No. 27, petitioner 
has made available to the market administrator all reports and records 
requested by the market administrator. 

14. At all times since the effective date of Order No. 27, the market 
administrator has verified all reports and payments made by peti- 
tioner to producers, including the producers making twice-a-day deliv- 
eries of milk to petitioner’s Cincinnatus, New York, plant during the 
months of April—October, inclusive. 

15. At all times since on or about September 18, 1942, C. J. Blanford 
has been the market administrator for the order. 

16. At all times since on or about September 18, 1942, C. J. Blan- 
ford has, as market administrator, verified all reports and payments 
made by petitioner to producers, including the producers delivering 
milk twice daily during the months April—October, inclusive, at peti- 
tioner’s Cincinnatus, New York, plant where a charge of three cents 
per hundredweight of milk was made and the amount of the charge 
deducted from the monthly payments made to the producers. 

17. From time to time during the years April 1, 1942, to October 
1945, the market administrator has rendered statements of reported 
payments to producers including producers making deliveries of milk 
twice a day to petitioner’s Cincinnatus, New York, plant during the 
months A pril-October, inclusive. These statements have specified the 
deductions made from producer payments and have asked for immedi- 
ate replies if not correct. 

18, At all times since on or about October 1941, petitioner has filed 
for each of its producers, including the producers making deliveries of 





6 A.D, 


idakis 


at or 
y Milk 
1 him, 
twice 
ive, at 
three 
of the 
1 that 
tioner 
\istra- 


jucers f 


ilk to 
1939, 
other 


tioner 
cords 


varket 
- peti- 
deliv- 
ig the 


nford 


Blan- 
ments 
vering 
[ peti- 

cents 
harge 


etober 
vorted 
f milk 
ig the 
ed the 
medi- 


s filed 
ries of 


6 A. D. THE BORDEN CO. 517 


milk twice a day to petitioner’s Cincinnatus, New York, plant during 
the months April—October, inclusive, payroll reports in the form 
approved by the market administrator. 

19. At no time since the effective date of Order No. 27 has petitioner 
concealed from the market administrator the fact that the petitioner 
was making a charge of three cents per hundredweight of milk to 
producers delivering milk twice a day during the months April- 
October, inclusive, to petitioner’s Cincinnatus, New York, plant. 

20. At no time prior to the late fall of 1945 did Market Adminis- 
trator Blanford make any claim that petitioner was not paying the 
producers making deliveries of milk twice a day to the petitioner’s 
Cincinnatus, New York, plant during the months April—October, in- 
clusive, the minimum uniform price as prescribed in Order No. 27, by 
reason of the deduction of three cents per hundredweight of milk. 

21. At no time prior to the late fall of 1945 did Market Adminis- 
trator Blanford make any claim to petitioner that the charge of three 
cents per hundredweight of milk to producers making deliveries of 
milk twice a day during the months April—October, inclusive, to peti- 
tioner’s Cincinnatus, New York, plant, was improper or unauthorized 
or in violation of Order No. 27. 

22. On or about January 31, 1946, petitioner received a letter dated 
that date from Market Administrator Blanford reading as follows: 

“Investigation discloses that most of the producers Celivering to your plant at 
Cincinnatus, New York, have not received the minimum uniform price as pre- 
scribed in the Marketing Orders for milk delivered during the months April- 
October, inclusive, of each year beginning September 1, 1988, by reason of a 
deduction of three cents per hundred weight for ‘special service’. 

“Under the provisions of the Marketing Orders, you are required to make 
adjustments in payments to each producer involved not later than the next date 
for making payment to producers, February 25, 1946. Failure to make such 
adjustments by that date will result in your being in non-compliance with Section 
927.8 (j) of the Marketing Orders. These adjustments in payments should be 
reported to this office in full detail not later than February 28, 1946.” 

23. Under date of March 13, 1946, Market Administrator Blanford 
sent petitioner a letter reading: 

“Examination of the producer payroll reports received from you on March 4, 
1946, showing payments to producers at your Cincinnatus, New York, plant which 
were due on or before February 25, 1946, reveals that you have not made the 
adjustments in payments to producers regarding which you were given notice 
in a registered letter addressed to you by this office on January 31, 146. It 
becomes incumbent upon the Market Administrator to perform the duties imposed 
upon him by Federal Order No. 27, as amended, with respect to your failure to 
make these adjustments.” 


24. While there may be some advantage to the petitioner in receiving 
milk twice a day from producers during periods of heavy production, 
the twice-a-day receipt system was also of considerable benefit to the 
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producers delivering to the plant because less than 25 percent of them 
had adequate cooling facilities for milk and they would have to under- 
go the expense of acquiring cooling facilities if they could not deliver 
twiceaday. The milk from 25 to 30 percent of the producers deliver- 
ing to the plant passes closely by other plants on its way to petitioner’s 
plant. 

25. When the first audit of the records at the Cincinnatus plant 
was made in February 1939 by auditors from the market adminis- 
trator’s staff, the auditors ascertained that the 3-cent deduction was 
made from all producers including those who delivered once a day. 
After the filing of the audit report in the appropriate division of the 
market administrator’s office, a list of the once-a-day producers was 
drawn up and brought to the attention of petitioner. Presumably, 
adjustment of the 3-cent deduction was made in these cases, but peti- 
tioner continued to make the 3-cent deduction for twice-a-day pro- 
ducers with apparent approval of the market administrator’s office 
because numerous subsequent verifying audits were made. In Feb- 
ruary 1942, Mr. Edward S. Nucle of the market administrator’s staff, 
in charge of producer payment verification for the market adminis- 
trator, inquired into the deduction but was told by a subordinate that 
the charge was for “icing” and that this was not unusual because other 
handlers made deductions for “icing.” An office memorandum to the 
market administrator’s auditors from this subordinate shows, how- 
ever, that the deduction was considered to take “the place of an icing 
charge.” The record reveals no other action by the market adminis- 
trator’s office, except continued verification of petitioner’s reported 
payments to producers until the action of the market administrator 
in the late fall of 1945. 

26. The pertinent provisions of the order are: 

“Seo. 927.6 Reports of handlers. * * * (b)* Producer pay-roll reports. 
Hach handler shall report with respect to producers as follows: * * * 

“(2) On or before the last day of each month, such handler’s producer pay roll 
for the preceding month, which shall show for each producer : 

“(i) The total delivery of milk with the average butterfat test thereof, 

“(ii) The amount of payment due such producer, 

“(iii) Any deductions and charges made by the handler, 

“(iv) The net amount of payment to such producer made pursuant to Sec. 
ws -* 2s 

“(d) Verification of reports and payments. The market administrator shall 
promptly verify all reports and payments of each handler by audit of such 
handler’s records and of the records of any other handler or person upon whose 
disposition of milk such handler claims classification, and each such handler 
shall, during the usual hours of business, make available to the market admin- 


1Sec. 927.6 (b) was made part of the order by amendments effective July 1, 1941. The 
filing of producer pay roll reports had been required previously by the market administrator 
since April 1941. See Market Administrator’s Bulletin for March 1941, page 10. 
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istrator or his representative such records and facilities, of his own or other 
persons, as will enable the market administrator to: 

“(1) Verify the receipts and disposition of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the correct 


figures ; 
“(2) Weigh, sample, and test for butterfat content the milk received from 


producers and any product of milk upon which classification depends ; 

“(3) Verify the payments to producers prescribed in Sec. 927.8; and 

“(4) Verify all claims for payments pursuant to Sec. 927.8 (d) and (f). * * * 

“Spc. 927.8 Payment to producers. (a) Time of Payment. On or before 
the 25th day of each month each handler shall make payment to each producer 
for all milk delivered by such producer during the preceding month at not less 
than the uniform price subject to differentials set forth in paragraphs (b) and 
(c) of this section: * * * 

“(j) Adjustments of errors in payments. Whenever verification by the mar- 
ket administrator of reports or payments of any handler discloses errors made in 
payments to or from the producer-settlement fund, the market administrator 
shall promptly bill such handler for any unpaid amount, and such handler shall, 
within 5 days, make payment to the market administrator of the amount so 
billed. Whenever verification discloses that payment is due from the market 
administrator to any handler the market administrator shall, within 5 days, 
make such payment to such handler. Whenever verification by the market 
administrator of the payment to any producer for milk delivered to any handler 
discloses payment to such producer of less than is required by this section, the 
handler shall make up such payment to the producer not later than the time of 
making payment next following such disclosure. * * *.” 

27. It has not been the administrative interpretation of the act or 
the milk orders issued thereunder that handlers must pay to in- 
dividual producers the minimum prices prescribed by the order in 
cash, that is, without making any deductions for services or supplies 
by the handler or other person such as a contract hauler. The record 
here shows that such was the practice in the administration of Order 
No. 27. 

CONCLUSIONS 


The problem presented cannot be handled from the standpoint tna 
petitioner made deductions from payments to individual producers, 
that the order does not specifically provide for such deductions, and 
that therefore the deductions were unauthorized and invalid from the 
beginning regardless of any administrative attitude to the contrary. 
It has never been the administrative interpretation of the act or the 
milk orders issued thereunder that no deductions from individual pro- 
ducer payments are permissible. This record indicates that numerous 
deductions for different purposes have been allowed under Order No. 
27. The form used by the market administrator to check deductions 
with producers contains headings for hauling, State advertising, as- 
sociation dues, cooperative dues, veterinary services, can rental, mis- 
cellaneous, and assignment. 
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With such the case, respondent concedes that there is no prohibition 
in the order against charges by a handler for a handler’s pre-delivery 
servicing of milk such as icing or cooling the milk at the producer's 
farm and concedes that the market administrator may approve pay- 
ment for the handler’s servicing by way of deductions from producer 
payments. Respondent concedes also (1) that the order does not pro- 
hibit a producer from buying supplies or services from anyone, includ- 
ing a handler, and (2) that the market administrator may approve 
reasonable deductions from producer payments by a handler for paint- 
ing the producer’s barn, giving medical services to the producer's 
family or cattle or for performing any other services unrelated to the 
sale of the producer’s milk. 

The distinction is drawn by respondent that the service, if any, for 
which the deductions involved here were made took place after the 
milk arrived at the handler’s plant and, therefore, it is “crystal clear” 
that these deductions, unlike the other deductions conceded to be ap- 
provable, constituted underpayment of the minimum price since Sep- 
tember 1, 1938. The argument is made of course that since they were 
illegal from the inception of the order there is no estoppel that can 
operate to prevent the application of the law in 1946 back to September 
1, 1938, although the deductions had been going on without challenge 
during that period of time. There is further argument by respondent 
that the deductions were never approved by the market administrator. 

In these proceedings, a forum for the adjudication of disputes aris- 
ing out of the administration of orders, we have followed the prin- 
ciple that where two or more reasonable alternatives are open for the 
interpretation or application of order provisions within the scope of 
the authority conferred by the order upon the market administrator 
tn the particular matter, the selection by the market administrator will 
be upheld.? A necessary corollary of this principle would seem to be 


2If the controversy were to be explicated on the basis of the specific intent of the order 
and if the much-discussed doctrine of ratification of administrative interpretations of 
statutes by reenactment or amendment of the statutes were to be considered applicable 
also to orders under the act, it might be significant that during the period September 1, 
1938, to January 1, 1946, the order was amended at least 16 times, it was suspended and 
reinstated twice, and the provisions with respect to the payment of minimum prices to 
individual producers were amended at least three times. It is interesting also that the 
practice followed at petitioner’s plant was explained at a promulgation hearing which 
led to the amendments of December 9, 1940. Mr. L. R. Dale, obviously the L. R. Dale who 
was referred to during this proceeding as a director of the Otselic Valley Milk Producers 
Cooperative Association, Inc. (see pp. 230, 234, 236, 237 of transcript of hearing in this 
proceeding and Exhibit 2 to stipulation), testified in favor of price increases to producers 
and in line with the testimony of other producer representatives, he referred to additional 
producer costs incurred by tightening of Board of Health requirements. He said (p. 379, 
Transcript of Hearing on Amendments to Order No. 27, Syracuse, New York, October 9, 
1940, Docket No. AO 71-—A4) : 

Mr. Daup. I represent the Silver Valley Milk Producers Cooperative Association, Inc. 
[manifestly Otselic Valley Milk Producers Cooperative Association, Inc.}] * * * 

“Now, another important angle is the ever increasing cost of meeting Board of Health 
regulations and here we do not wish to criticize health boards; however, the restrictions 
and requirements have been drawing tighter and tighter, causing greater cost to the 
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that any such selection by the market administrator should be the 
law for the time that it is in effect if, as indicated, it is reasonable and, 
at any rate, where there has also been a long period of continuous and 
uniform construction or application. 

If, as conceded, the market administrator has the authority to ap- 
prove all the other deductions mentioned, it would be an acute and 
strained refinement that, under the administrative history shown, he 
did not have the authority to approve deductions or charges for the 
service to producers by petitioner of making its plant available for 
the receipt of milk twice a day from producers with the consequent 
benefits to producers. The question as to what services afforded by a 
handler warranted deductions or charges by a handler was left to the 
market administrator. The exercise of that authority in approval of 
the deductions here not only was continuous and uniform over a 
seven-year period but the question recurred each year since the deduc- 
tions were made for the months of April to October, inclusive. In 
view of the nature of the question, the view of the Director of the State 
Milk Control Board, the long history of continued verification of peti- 
tioner’s payments to producers, I cannot say that the administrative 
approval is palpably unauthorized or an abuse of discretion and there- 
fore illegal from September 1, 1938. I do not agree with respondent’s 
argument that the record does not show any approval of the deduc- 
tions by a market administrator. The facts together with the affirma- 
tive duty upon the market administrator to verify handler’s payments 
to producers as those prescribed by the order point to an opposite 
conclusion. 

Modern jurisprudence has for some years been seeking alleviation 
of the effects of the philosophic rigidity that the meaning of a statute 
as applied to a particular situation is a legal question that cannot 


farmer for producing milk, with no provision for the farmer to meet these costs by increased 
income for the better quality of milk he is compelled to produce. 

“Take the farmers in our own group for instance. Our farmers, in order to meet the 
Board of Health requirements of low bacteria count, etc., are subject during the seven 
warmer months to twice a day delivery to insure quality milk. This idea was put into 
effect by the dealer who buys our milk and is a good plan, but the point is the dealer makes 
a deduction of 5 [?] cents per cwt. for this service from the uniform price. This amounts 
to a total cost to our group of farmers alone of some $10,000 per year. 

“It is only fair to say that perhaps this is the cheapest way out for the farmers because, 
if they had to cool their own milk, they would have to install electric coolers or build ice 
houses. Many of them have no electricity. Any way you look at it, Class I milk commands 
as great a price as possible. * * *” 

Mr. Dale was questioned by Mr. William F. Sadler, representative of the Dairy Section, 
Surplus Marketing Administration (now Dairy Branch, Production and Marketing Admin- 
istration), as follows (p. 390): 

“Mr. SADLER. I am sorry. I didn’t catch what item it was you stated your dealer was 
deducting three cents from the blended price. 

Mr. Day. That is through an agreement by the Cooperative Association with the dealer 
that they shall deduct three cents per hundredweight for cooling charges. 

“In other words, we have deliveries twice a day during the warm months. This is a 
mutual agreement, a contractual agreement between the cooperative association and the 
dealer who buys milk; also, at the time the agreement was made, the Market Administra- 
tion knew about it.’”’ 
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finally be answered until the court of last resort reaches into an 
abstract universe of juridical ideas and hands down its decision, as 
to the law from the beginning and for the future, even though years 
of administrative operation under the law have occurred and experi- 
ence may dictate a change for the future. Administrative interpre- 
tations have been given great weight by the courts. Recommendations 
have been made that the rule of law be applied at the administrative 
level by the issuance of implementary rules or regulations that may 
be changed prospectively but not retrospectively.? The United States 
Supreme Court has refused under some circumstances to give retro- 
active effect to changed administrative interpretation or rules under 
a statute.* 

I do not know how present day categorists of administrative activity 
would define the administrative functioning involved here. If the 
functioning should be considered rule-making, the rule-making should 
be prospective in effect. If it is regarded as interpretative of the 
order, the suggestion of Griswold in Summary of the Regulations 
Problem, 54 Harv. L. Rev. 398, should be followed, namely that an 
interpretative ruling should not be changed restrospectively after it 
has become “seasoned.” See United Fruit Co. v. Hassett, 61 F. Supp. 
1013 (D. Mass. 1945), in which this view was followed and the con- 
viction was expressed that there should be some measure of predicta- 
bility in the administration of tax statutes. Ifthe functioning should 
be viewed as “decisional”,® there is respectable authority that a deci- 
sion made by an administrative officer within the scope of his authority 
is binding and cannot be reversed.° 

Respondent appropriately reminds the deciding officer that the De- 
partment should protect the interests of producers. I do not believe 
that in these proceedings producer interests have ever been denied 
their legitimate place in our decisions. See e. g., Jn re Grandview 
Dairy, Inc., 3 A. D. 335 (1944), aff'd 61 F. Supp. 460 (E. D. N. Y. 
1945), 157 F. (2d) 5 (C. C. A. 2d, 1945), certiorari denied 91 Sup. Ct. 
236. But in some situations, the limits of producer interests are de- 
fined in the process of administration. I am afraid that this is one of 
these situations. 

The foregoing conclusions are applicable of course to the situation 
prior to 1946. There is no reason why a changed interpretation can- 


® James Hart, The Exercise of Rule-Making Power, Vol. V, Report of the President’s 
Committee on Administrative Management, 1937. 

4 Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 110 (1939) ; Arizona Grocery Oo. 
v. Atchison, Topeka and Santa Fe R. R., 284 U. S. 370, 886, 389 (1932). 

5 See Blachly and Oatman, The Federal Administrative Procedure Act, 34 Georgetown 
Law Journal 407 (1946), Pike and Fischer, Articles and Reports, 703. 

© Vestal v. Commissioner of Internal Revenue, 152 F. (2d) 132 (App. D. C. 1945); 
Ritter v. United States, 28 F. (2d) 265, 267 (C. C. A. 3d, 1928) ; United States v. Brown, 
86 F. (2d) 798 (C. C. A. 6th, 1936) ; Staten Island Hygeia Ice and Cold St. Oo. v. United 
States, 85 F. (2d) 68 (C. C. A. 2d, 1936). 
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not be adopted prospectively and the record affords reasonable grounds 
for a change. The record also reveals that petitioner has not been 
charging the deduction since the action of the market administrator 
and this issue does not seem to be present. 

As for the part of petitioner’s case dealing with the Commodity 
Credit Corporation’s program, however, I do not see how relief can 
be directly afforded in this proceeding. That is a matter apart from 
this proceeding under the act. 


ORDER 


Except as indicated in the last paragraph of the Conclusions, the 
relief requested by the petition is granted. 


(A. D. 1505) 


In re MARKET AGENCIES AT THE KANSAS CITy Stock YArRps. P&S Doc. No. 3411. 
Decided June 26, 1947. 


Modification of Rates and Charges—Effective Date of Order—Application of 
Section 4(c) of Administrative Procedure Act 


Since the increases sought by respondent are uncontested and it appears that 
good cause exists for making this order effective in less than 30 days as pro- 
vided in section 4 (c) of the Administrative Procedure Act, accordingly, the 
temporary rates and charges now in effect are modified so as to permit the 
respondent to publish and file an amendment to their tariff making the pre- 
scribed rates and charges effective as of July 1, 1947.* 


Mr. James A. O’Donnell for Livestock Branch, Production and Marketing Admin- 
istration. Mr. C. J. Kaney, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL CONSENT ORDER 


On June 28, 1946, an order (5 A. D. 454) was entered in this pro- 
ceeding extending the provisions of the order of December 18, 1945 
(4 A. D. 989), and other prior orders, to and including June 30, 1947. 
The respondents have petitioned for a modification of the rates and 
charges now in effect so as to permit assessment of selling and buying 


charges as follows: 
Section B—Se.iine CHARGES 


The rate for selling calves, cattle, hogs, and sheep, with the exception 
of resales shall be as follows: 


*Reference to other points involved in this case will be found in Index-Digest in this 
Issue of Agriculture Decisons.—Ed. 
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Calves: 
Consignments of more than one head: 
First 15 head in each consignment 
Each head over 15 head in each consignment 
Cattle: 
Consignments of more than one head: 
First 15 head in each consignment 
Each head over 15 head in each consignment 
a a arises canes i. 
Hogs: 
Consignment of one head and one head only 
Consignments of more than one head: 
First 25 head in each consignment 
Sheep or goats: 
Consignment of one head and one head only 
Consignments of more than one head: 
First 20 head in each 250 
Next 30 head in each 250 
Next 50 head in each 250 
Next 150 head in each 250. 
Those arriving in straight cars of single ownership irre- 
spective of the number of head in each such car: 
Single Deck car: $16 per car. 
Double Deck car: $20 per car. 
Livestock entered in the American Royal Livestock show or live- 
stock sold at designated sales: 
In addition to the regular charges the following charges 
will be made on all entries of livestock: 
For each carlot: 

Fat cattle } car 
car 
car 
car 

. 50 per head 
For each group under carlot 
(A carlot is a lot of not less than 15 fat cattle, or 
20 feeder cattle or 25 hogs or 50 sheep.) 


Section C—Buyrnea CHARGES 


APPLICATION OF BUYING CHARGES 


The rates for buying livestock shall be the same as the rates for sell- 
ing (like species) except as follows: 

1. When livestock bought by the purchaser himself from other firms 
is paid for by a livestock commission firm, the regular buying com- 
mission shall be charged to the buyer. 

2. When livestock bought by the purchaser himself from other 
firms is picked up and/or billed out or any other assistance, except 
payment, is rendered in the purchase of the livestock, by a livestock 
commission firm, one-half the regular buying commission shall be 
charged to the buyer. 
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3. When livestock consigned to a commission firm for sale is sold 
to a buyer who requests that the services necessary prior to shipping 
out or trucking out be performed by the commission firm, one-fourth 
the regular buying commission shall be charged to the buyer. 

Notice of the petition for modification was published in the Federal 
Register on June 6, 1947 (12 F. R. 3727), and no objections were made 
by any interested persons. On June 19, 1947, the Livestock Branch, 
Production and Marketing Administration, filed an answer recom- 
mending that the respondents’ request for modification be granted, 
and that the temporary rates and charges, as modified, be continued 
in effect to and including June 30, 1948. 

Under the Administraive Procedure Act (60 Stat. 237), the modi- 
fication of existing rates and charges constitutes rule making and the 
the procedural requirements set out in Section 4 of that Act must be 
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sr head § observed, including the provision requiring publication of substantive 
or head § rules not less than 30 days prior to the effective date thereof except 
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as otherwise provided by the agency upon good cause found and 
published with the rule. Respondents filed their petition for modifica- 
tion sufficiently in advance of the desired effective date of the order 
to permit full compliance with this provision of the Administrative 
Procedure Act. However, due to circumstances over which the 
respondents had no control, notice of the petition for modification 
was not published in sufficient time to permit compliance with the 
30-day requirement as to publication of the order, if such order is to 
be made effective July 1, 1947. 

The increases sought by the respondents are uncontested, and, since 
the respondents would be forced to revert to a much lower schedule 
of rates during a period of high costs in the event the order now 
in effect should terminate on June 30, 1947, it appears that good cause 
exists for making this order effective in less than 30 days, as provided 
in Section 4 (c) of the Administrative Procedure Act. Accordingly, 
the temporary rates and charges now in effect are modified so as to 
permit the respondents to publish and file an amendment to their tariff 
making the foregoing rates and charges effective as of July 1, 1947. 

The temporary rates and charges, as modified, are continued in 
effect to and including June 30, 1948, unless further modified or ex- 
tended, and provided that respondents continue to file the reports 
required under prior orders entered herein. 
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— Any petition for a further extension or modification of the pro- 
tail visions of this order shall be filed not less than 60 days prior to the 
<cept desired effective date, as provided by the notice published in the Fed- 
ees eral Register on April 8, 1947 (12 F. R. 2319). 

ll be Copies hereof shall be served upon the parties by registered mail or 





in person. 
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(A. D. 1506) 


In re MARKET AGENCIES AT THE Sioux City Stock YarDs. P&S Doc. No. 308 
Decided June 2, 1947. 


Continuation of Temporary Rates and Charges 


The temporary rates and charges prescribed by the order of January 27, 1947, 
are hereby continued in effect to and including December 31, 1947, unless 
modified or otherwise changed before that date. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. McFarland € Sellers, of Washington, D. C., for respondents, 
Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on De- 
cember 31, 1946 (5 A. D. 893), as supplemented by an order issued 
January 27, 1947 (6 A. D. 8), which orders provide for certain tem- 
porary rates and charges. 

By petition filed on April 30, 1947, the respondents have requested 
that the said rates and charges be extended and made effective until 
December 31, 1947. On May 15, 1947, the Livestock Branch, Produc- 
tion and Marketing Administration, filed an Answer recommending 
that the petition be granted. Notice of the petition for extension of 
the temporary rates and charges was published in the Federal Reg- 
ister on May 9, 1947 (12 F. R. 3069), but no objection to such action 
has been filed. 

Accordingly, the rates now in effect are continued in effect to and in- 
cluding December 31, 1947, unless modified or otherwise changed be- 
fore that date. 

This order shall become effective on July 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1507) 


In re MARKET AGENCIES AT THE UNION Stock YaRpDSs, DENVER, CororaDo. P&S 
Doc. No. 435. Decided June 5, 1947. 


Continuation of Rates and Charges 


The rates and charges prescribed by the order of August 20, 1946, are continued 
in effect to and including June 30, 1948, unless changed before that date. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. Lynn 8S. Kemper and Charles G. Smith, both of Denver, 
Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued August 
90, 1946, (5 A. D. 600) providing for publication and filing of certain 
rates and charges set out in a Schedule No. 7 attached to their petition 


filed July 9, 1946. 

On May 2, 1947, respondents filed a petition requesting an extension 
of the provisions of the order of August 20, 1946, supra, to and includ- 
ing June 30, 1948. On May 15, 1947, the Livestock Branch, Produc- 
tion and Marketing Administration, filed an Answer recommending 
that the petition be granted. Notice of the petition was published in 
the Federal Register on May 19, 1947 (12 F. R. 3252), and no objection 
to the requested action has been filed. 

Accordingly, the provisions of the order dated August 20, 1946, 
supra, are continued in effect to and including June 30, 1948, unless 


changed before that date. 

This order shall become effective on July 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1508) 


INDEPENDENT ORDER BuyING Company v. B. J. SHEMWELL. P&S Doc. No. 1781. 
Decided June 5, 1947. 


Reparation—Failure to Pay Balance of Purchase Price—Evidence—Failure to 
Prove Settlement in Full 


Where complainant, a registered dealer, under the act, bought, on two occasions, 
on order for respondent, a certain number of head of cattle and respondent 
issued his personal checks in payment thereof, which checks were dishon- 
ored, but a payment was subsequently made, leaving a balance due com- 
plainant, and the said cattle were offered at public auction at the yards of a 
commission company a portion of which cattle was sold and the balance was 
bid in by the commission company and it was agreed between a third party, 
part owner of the commission company, and complainant that the third party 
should retain the cattle and pay complainant a certain sum and the third 
party drew a check for said sum upon which there was endorsed the lan- 
guage: “Settlement for B. J. Shemwell acct. in full,” respondent in this suit, 
it is held that the parties did not intend the check so delivered to be in pay- 
ment of any indebtedness due from respondent to complainant, except the 
indebtedness of the third party and his commission company to complainant, 
and, therefore, complainant is entitled to an award of reparation in the 
amount of the balance of the purchase price due complainant from respond- 
ent on account of the purchase of the cattle.* 


*Reference to other ponts involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Accord and Satisfaction—Evidence—Failure to Establish Intent—Failure to 
Prove Settlement in Full 
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Since the burden of proof as to the existence of an accord and satisfaction ig 
upon the party relying thereon, evidence tending to prove or disprove it is 










































admissable, and, therefore, complainant was entitled to show that the words } 
“Settlement for B. J. Shemwell acct. in full,” the respondent in this action, ( 

endorsed by a third party on check payable to complainant, were not in 
tended as a settlement in full by the complainant and respondent but merely ¢ 
to identify the account settlement between the third party and complain- — ¢ 
ant.* t 

. Oliver C. Phillips, of Kansas City, Missouri, for complainant. Mr. John M. 
Erickson, of Omaha, Nebraska, for respondent. Mr. Giles H. Penstone, Ex- § A 
aminer. ( 
Decision by Thomas J. Flavin, Judicial Officer. : 
PRELIMINARY STATEMENT bi 
This is a reparation proceeding under the Packers and Stockyards § to 
Act, 1921 (7 U.S. C. 1940 ed. 181, e¢ seg.). The complainant, Bernie § yw) 

Block, doing business as Independent Order Buying Company, filed a 
complaint pursuant to Section 309(a) of the above act, with the f sp 
United States Department of Agriculture on October 4, 1946, alleging Ff ha 
that complainant bought on order for respondent, B. J. Shemwell, on | wi 
July 30, 1946, fifty-five head of cattle, and on August 1, 1946, thirty- J bo 
three head of cattle, for the respective sums of $9,173.82 and $3,716.67, — on 
for which respondent issued his personal checks in payment, that the | Isl 
checks were dishonored and protested, that a payment of $12,170.83 F sol 
was subsequently made, leaving a balance of $725.71 due complainant § los 
on account of said cattle and protest fees on the checks. Mr 
Respondent, on December 30, 1946, filed an answer in the form of f nov 
a telegram alleging he was authorized to draw checks on Grand Island [ he 
Cattle & Hog Commission Company and that complainant had ac- | int 
cepted a check of a third party in full payment of the claim. adv 
The complainant requested an oral hearing and pursuant to notice | of ; 
duly given, a hearing was held in the United States District Court- | me 
room at Grand Island, Nebraska, on March 14, 1947, before G. H. | did 
Penstone, Office of the Solicitor, Lincoln, Nebraska, who was desig- } ref 
nated as examiner on March 13, 1947. nats 
Mr. Oliver C. Phillips appeared for the compainant and Mr. John | as | 
M. Erickson for the respondent. was 
The testimony was undisputed that respondent bought the cattle | cho: 
through complainant in the numbers, on the dates, and for the amounts | to |} 
as alleged in the complaint. The evidence was also undisputed that | whi 
respondent paid for the cattle with two personal checks drawn on} F 
ager r pres 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





6 A.D, 


lure to 


tion is 
re it is 
words 
action, 
not im 
merely 
nplain- 


ohn M. 


e, Ex- § 


yards 
ernie 
led a 
1 the 
ging 
ll, on 
irty- 
16.67, 
t the 
70.83 
inant 


m of 
sland 
1 ac- 


otice 
ourt- 
‘ 


+ H. 


esig- 
John 


attle 
unts 
that 
n on 


n this 


gA.D. INDEPENDENT ORDER BUYING CO. Vv. B. J. SHEMWELL 529 


First National Bank of Grand Island, Nebraska, and that the checks 
were dishonored and protested as alleged in the complaint. 

The evidence further shows that a few days after the checks were 
dishonored, complainant received a telephone call from one William 
J. Harry, at that time a part owner of Grand Island Cattle & Hog 
Commission Company, advising complainant that Mr. Harry had the 
cattle (except for a half load which had been sold), and informing 
complainant the cattle were his (the complainant’s) and asking what 
to do with them. 

The complainant went to Grand Island on or about Wednesday, 
August 7, 1946, and found that the cattle had been offered at auction 
(apparently on the preceding Monday, August 5, 1946), that part of 
them had been sold, and that Mr. Harry’s firm had “bid in” the balance 
and that the net proceeds, including both the cattle sold and the cattle 
bid in, amounted to $11,970.83. 

It further appears from the evidence that Mr. Harry offered either 
to return the bid in cattle to complainant or to pay him the sum at 
which Mr. Harry’s firm had bid them in. 

Complainant spent two days in Grand Island haggling with re- 
spondent and Mr. Harry over the deal. It appears that respondent 
had formerly had an arrangement with Mr. Harry or his firm by 
which respondent deposited $500.00 with Mr. Harry’s firm and then 
bought cattle on his own account, paying for them with drafts drawn 
on Mr. Harry, shipped them to the Commission Company in Grand 
Island (which then profited by the commission on the sale), and then 
sold them, retaining for himself the profits, if any, and assuming any 
losses. Respondent denied that this arrangement had been terminated. 
Mr. Harry insisted it had been terminated prior to the transaction 
now in question, although he did testify that he told respondent if 

he bought any cattle, to write his own check and after the cattle came 
into the yard, if they were worth the money, he (Mr. Harry) would 
advance the funds to cover the checks. Respondent, obviously more 
of a cattleman than a business man, apparently relied on this state- 
ment in issuing the checks in question. In any event, respondent 
did not have funds in the bank to cover the checks, and Mr. Harry 
refused to pay them. It further appears that respondent was elimi- 
nated from the negotiations, that all parties treated the unsold cattle 
as being the property of complainant even though legally the title 
was undoubtedly in respondent, and that complainant was given the 
choice of taking what Mr. Harry offered or having the cattle returned 
to him. In addition, he was offered the net proceeds of the cattle 
which had been sold to third parties. 

Finally, complainant and Mr. Harry agreed, respondent not being 
present or represented at the time, that Mr. Harry would pay com- 
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plainant $12,170.83 or $200.00 more than the net proceeds of the 
cattle sold and bid in by Mr. Harry. In conformity with this agree. 
ment, Mr. Harry gave complainant a check for $12,170.83, which had 
written thereon the following: “Settlement for B. J. Shemwell acct, 
in full.” Respondent elected to consider this a settlement of his obli- 
gation and asserted that he had ratified the settlement. 

There is no dispute as to any of the facts except the crucial one as 
to whether when this check was given and accepted, it was intended 
by complainant and Mr. Harry to settle in full respondent’s liability 
in addition to Mr. Harry’s. 


FINDINGS OF FACT 


1. Bernie Block, complainant, is an individual doing business under 
the name of Independent Order Buying Company and is a registered 
dealer pursuant to the Packers and Stockyards Act, with an address 
and place of business at 667 Livestock Exchange Building, Kansas 
City, Missouri. 

2. B. J. Shemwell, respondent, is an individual who was, at the 
time of the transaction complained of, a registered dealer pursuant to 
the act, with an address at 721 West 2nd Street, Grand Island, 
Nebraska. 

3. On July 30, 1946, respondent purchased 55 head of cattle through 
complainant at the Kansas City, Missouri stockyards, paying there- 
for the sum of $9,173.82 by respondent’s personal check drawn on First 
National Bank, Grand Island, Nebraska, and on August 1, 1946, re- 
spondent purchased 33 head of cattle through complainant for the 
sum of $3,691.67, paying therefore, and in addition for a $25.00 cash 
advance to respondent by complainant, with respondent’s personal 
check drawn on First National Bank, Grand Island, Nebraska. The 
latter check was erroneously drawn for $3,716.87, or twenty cents in 
excess of the correct amount. 

4. The cattle purchased by respondent from the complainant on the 
above-mentioned two days were consigned to Grand Island Cattle & 
Hog Commission Company, Grand Island, Nebraska. 

5. The checks issued by respondent to complainant were both dis- 
honored, and protest fees aggregating $6.05 were paid by complainant. 

6. On or about August 5, 1946, the cattle purchased by respondent 
from complainant were offered at public auction at the yards of Grand 
Island Cattle & Hog Commission Company. A portion of the cattle 
was sold and the balance was “bid in” by Grand Island Cattle & Hog 
Commission Company, the net proceeds of the cattle sold and bid in 
aggregating $11,970.83. 

7. After negotiations as to whether the cattle bid in at the auction 
should be returned to complainant or paid for and retained by the 
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Commission Company, it was agreed between Mr. William J. Harry, 
part owner of Grand Island Cattle & Hog Commission Company, and 
complainant that Mr. Harry should retain the cattle and he would 
pay to complainant the total sum of $12,170.83, or $200.00 more than 
the net proceeds of the cattle sold and bid in at the auction. 

8. Pursuant to this agreement, Mr. Harry delivered to the com- 
plainant on August 9, 1946, a check drawn on First National Bank, 
Grand Island, Nebraska, in the sum of $12,170.83, upon which check 
there was endorsed the following language: “Settlement for B. J. 
Shemwell acct. in full.” Respondent was not present when this agree- 
ment was finally negotiated nor when the check was delivered. 

9. Neither Mr. Harry nor complainant intended the check so deliv- 
ered to be in payment of any indebtedness except the indebtedness of 
Mr. Harry and his Commission Company to complainant. 

10. The complaint herein was filed on October 4, 1946, which was 
within ninety days after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent claims an accord and satisfaction based on payment to 
complainant by a third party of an amount less than complainant’s 
claim, in full settlement of complainant’s claim against respondent, 
and respondent’s ratification of this act. There is no question as to 
the sufficiency of the ratification if an accord and satisfaction was in 
fact intended. Snyder v. Pharo, 25 Fed. 398 (1885), Chicago, R. I. & 
P. Ry. Co. v. Brown, 70 Neb. 696, 97 N. W. 1038 (1904). If this pay- 
ment by a third party was intended by the third party, Mr. Harry, and 
complainant as a settlement in full of respondent’s indebtedness, or 
even if the payment had been tendered by the third party on condition 
it be accepted in full settlement of respondent’s indebtedness and com- 
plainant then retained the check and cashed it, there would unques- 
tionably be a valid accord and satisfaction. 1C. J.535,1C. J.S. 506, 
Restatement, Contracts, Sec. 421, Z’arascio v. Mancuso, 141 Neb. 225, 
3. N. W. (2d) 400 (1942), Fender v. McCain, 144 Neb. 58, 12 N. W. 
(2d) 541 (1943), Gordon v. Young, 20 N. W. (2d) 616 (Nebraska 
1945). However, there cannot be an accord and satisfaction unless 
one was intended. 1C. J. 529, Karrick v. McEachern, 2 Fed. (2d) 126 
(1924), Hunter Brothers v. Triangle Fruit Co., 4 A. D. 408, 412 (1945). 

The burden of proof as to the existence of an accord and satisfaction 
is upon the party relying thereon. 1 C. J. 580, McKinnon v. Holden, 
85 Neb. 406, 123 N. W. 439 (1909). Respondent, during the hearing, 
objected to testimony as to the intent of Mr. Harry in placing the 
notation on the check and in his brief asserts that the testimony can- 
not alter the intent to settle respondent’s liability evidenced by the 
undisputed acts of the parties. If the notation on the check and the 
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actions of the parties were not ambiguous, then respondent’s contention 
would be sound. The intent must be proved, however. 


“Where accord and satisfaction is in issue, evidence tending to prove or dis- 
prove it is admissible; and for these purposes both oral and written evidence 
may be received. Evidence of what was said and done by the parties or by 
another person who was present and undertaking to assist one of the parties at 
the time of the delivery of a check, which defendant claims was tendered and 
received in full satisfaction, is admissible. As bearing on the questions of an 
actual controversy and the terms of the final agreement adjusting it, it is 
proper to show what occurred at a conference at which the controversy was 
discussed and which led up to and included the final talk.” 1C. J. S. 560. 

In the case of Le Douw v. Seattle North Pac. Shipbuilding Co., 114 
Wash. 632, 195 Pac. 1006 (1921), one of the defenses to a suit on an 
oral contract was an alleged complete settlement based on a check con- 
taining the provision “In full settlement * * *.” The court, in 
holding testimony admissible that plaintiff understood the check was 
merely on account and that complete settlement would be made later, 
said : 

“Whether there has been an accord and satisfaction is generally a question of 
fact, and if this check was sent with the understanding that it was only on 
account, it could not be considered as payment in full, notwithstanding any 
endorsement to that effect on fhe back of the check. It was, of course, for the 
jury to determine whether the check was agreed to be sent on account.” 

In this case, the statement on the check is not so precise and definite 
as to finally settle the intent of the parties. The testimony is conflict- 
ing, so conflicting that respondent has failed to sustain the burden of 
proof which rests upon him as the person relying upon an accord and 
satisfaction. The language on the check could have been so worded 
as to leave no doubt as to its meaning. As used, however, there is 
doubt as to whether the words “B. J. Shemwell acct.” were intended 
to show a settlement in full of both Mr. Harry’s and respondent’s in- 
debtedness, or were used merely to identify the account being settled 
between Mr. Harry and complainant. 

Complainant testified that nothing was said to him by Mr. Harry 
about settling respondent’s account. Mr. Harry testified that he was 
acting for himself in giving the check in question and that he had 
nothing to do with complainant’s controversy with respondent. Re- 
spondent was not present when the settlement was made and knew 
nothing of its terms. All he could testify to was that Mr. Harry had 
told him his indebtedness had been settled. 

The fact that Mr. Harry paid complainant $200.00 more than the net 
proceeds of the cattle at the sale was discussed in the testimony, but 
only motive admitted by Mr. Harry was that he wanted to be a 
good fellow. 





6 A.D 


tention 


» or dis- 
»vidence 
S or by 
irties at 
red and 
is of an 
it, it is 
rSy was 
60. 
'o., 114 
on an 
*k con- 
urt, in 
ck was 
» later, 


stion of 
only on 
ng any 
for the 


efinite 
n flict- 
den of 
‘d and 
rorded 
ere is 
ended 
it’s in- 
settled 


Harry 
le Was 
ie had 
Re- 
knew 


‘y had 


he net 
y, but 
be a 


§ A.D. MARKET AGENCIES, MISSISSIPPI VALLEY STOCK YARDS 533 


It was evident that relations between Mr. Harry and respondent 
were not cordial, and it seems doubtful if Mr. Harry in making the 
settlement had any interest in protecting anyone other than himself 
or his firm. He clearly had an obligation of his own to settle. He 
did not claim title to the cattle by virtue of having bid them in at the 
auction. He treated them as complainant’s property. Respondent, 
in his brief (although when the question was raised at the hearing, it 
was denied by the testimony), admits that there might have been some 
idea of an agency relationship existing between Grand Island Cattle 
& Hog Commission Company and respondent. In order to acquire the 
cattle, make a settlement for their purchase price, and perhaps to 
preclude any liability on his part, or against his firm, based on such 
alleged agency relationship between himself and respondent, Mr. 
Harry necessarily had to make a settlement with complainant. 

Complainant here was the unfortunate victim of a controversy be- 
tween respondent and Mr. Harry. Originally, of course, he had a 
valid claim against respondent and possibly against Mr. Harry or his 
firm. Mr. Harry settled his obligation and that of his firm, but the 
preponderance of the evidence is that there was no intent either by Mr. 
Harry or complainant to settle complainant’s claim against re- 
spondent. It is therefore concluded that respondent’s indebtedness to 
complainant was not settled and that complainant has a valid claim 
against respondent. 


ORDER 


Within thirty days from the date hereof, respondent shall pay com- 
plainant, as reparation, the sum of $725.71 with interest thereon at 5 
per centum per annum from August 9, 1946, until paid. 

Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1509) 


In re MARKET AGENCIES AT THE MISSISSIPPI VALLEY Stock YArDs. P&S Doc. No. 
1582. Decided June 9, 1947. 


Continuation of Rates and Charges Now in Effect 


The rates and charges prescribed by the order of December 26, 1944, as modified 
by the order of January 24, 1947, are hereby continued in effect to and in- 
cluding June 30, 1948. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Market Agencies at Mississippi Valley Stock Yards, St. Louis, Mis- 
souri, pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL CONSENT ORDER 


The respondents are now operating under an order issued Decem- 
ber 26, 1944 (3 A. D. 1069), which was extended and continued in effect 
until June 30, 1947, by an order issued December 27, 1946 (5 A. D. 
893), and subsequently modified by an order issued January 24, 1947 
(6 A. D. 5), so as to authorize filing of certain rates and charges, 

On May 12, 1947, the respondents filed a petition requesting continu- 
ance of the rates now in force for “another period of twelve months, 
commencing with the expiration of the present schedule of charges.” 
Notice of the petition was published in the Federal Register on May 
_ 22, 1947 (12 F. R. 3308), and no objection to the requested action has 
been filed. On May 20, 1947, the Livestock Branch, Production and 
Marketing Administration, filed an Answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed, the provisions of the order of 
December 26, 1944, supra, as modified by the order of January 24, 1947, 
supra, are continued in effect to and including June 30, 1948, unless 
changed before that date. 

This order shall become effective on July 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1510) 
In re St. JosrepH Stock Yarps Company. P&S Doc. No. 298. Decided June 10, 
1947. 


Modification of Rates and Charges 
Upon recommendation of the Livestock Branch, the respondent’s motion that it be 
allowed to continue to collect the charges set forth in its Tariff No. 15, in 
lieu of the schedule of charges prescribed in the order of April 21, 1947, 


granted, and to the extent of the difference of the two schedules, the order of 
April 21, 1947, is hereby superseded as of the date of its issuance. 


Mr. John B. Poindexter for Livestock Branch, Production and Marketing Ad- 
ministration. McFarland € Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


On April 21, 1947,* a supplemental order was issued authorizing 
and directing the respondent to publish and file a supplement to its 
tariff containing the following rates for yarding livestock: 


*6 A. D. 319.—Ed. 
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Cattle: 























Patl..... i care cra 55¢ per head 
em ON i ih atc ag ised anc ca baa 60¢ per head 
ffect EEL ORT ME PGS EGET IN 2714¢ per head 
ce Resale or reweigh Commission Division_________-_-_-_____ 28¢ per head 
1947 Hogs : 
wes a ees cee eee etme aes — 18¢ per head 
be I a a a ae ke 19¢ per head 
ine eee ca 9¢ per head 
ths, Resale or reweigh Commission Division_-_________-__-____ 9¢ per head 
es,” Sheep : 
lay oe a nS banners tee eee eee 13¢ per head 
has NN ee le ae reco a ah eae a raed 614¢ per head 

Resale or reweigh Commission Division-___-_--__-___-_____- 7¢ per head 
and Horses and mules: 
the aN a eR Re re ty S 55¢ per head 

US a apa tesa cacao ian inact genase Se ie eee al 60¢ per head 

of Immediately upon notification from its attorney that the said order 
47, had been issued, and acting in accordance with its understanding of 
less the schedule of rates prescribed in the order, the respondent published, 
filed, and made effective its Tariff No. 15 which sets forth a schedule 
of yardage rates as follows: 
ail 
Cattle: 

Ma GA Te ok a ea nee ees 60¢ per head 

Ns a a a ee ca ce ae ee 30¢ per head 

Resale or reweigh Commission Division-_._.________.-_-__-____ 60¢ per head 

Calves (400 lbs. or under) : 
POI > ON NN os ee oe 41¢ per head 
10, TEN gcse ache ssc crap cen cach yal oer pani cantante ie 21¢ per head 
Resale or reweigh Commission Division-_________-__-_--__-__ 41¢ per head 
Hogs: 





HI SGN ae ot i ee 













be 

in — — Resale or reweigh Commission Division______-_-__--________- 

47, Sheep and Goats: 

of Ue cel hem ee — 13¢ per head 
ra a ge 7¢ per head 
Resale and reweigh Commission Division______.___-___-___--__ 13¢ per head 

\d- Horses and Mules: 
ON SRN Naas ices sparen Netbeans 60¢ per head 





Upon discovery that the respondent’s Tariff No. 15, insofar as it 
contained the schedule of charges set forth above, was at variance with 
the schedule prescribed in the supplemental order of April 21, 1947,* 
the respondent, through its attorney, filed on May 2, 1947, a motion 
calling attention to the variance as aforesaid and requesting that a 
further supplemental order be issued superseding the charges pre- 
scribed in the supplemental order of April 21, 1947,* and prescribing 










*6 A. D. 319.—Ed. 
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in lieu thereof, the charges contained in respondent’s Tariff No. 15 as 
above set forth. 

As explained in respondent’s motion, the schedule of yardage rates 
set forth in respondent’s Tariff No. 15, insofar as it differs from the 
schedule prescribed in the supplemental order of April 21, 1947,* is 
preferable to the latter schedule in that Tariff No. 15 eliminates any 
differential in charges due to different modes of arrival and is, there- 
fore, less complicated from an accounting standpoint. Maintenance 
of such a differential is no longer necessary at the respondent’s yards, 
in view of the predominance of arrivals by truck over arrivals by rail. 
Similar differentiations have been eliminated in most of the tariff 
~ schedules at other major stockyards. 

On May 22, 1947, the Livestock Branch filed an answer to the motion 
recommending that it be granted. 

IT IS THEREFORE ORDERED that, in lieu of the schedule of 
charges prescribed in the order of April 21, 1947,* respondent shall 
continue to collect the charges set forth in its Tariff No. 15, as above 
stated, and that, to the extent that the schedule of charges prescribed 
in Tariff No. 15 differs from the schedule prescribed in the supplemen- 
tal order of April 21, 1947,* said order of April 21, 1947, be, and hereby 
is, superseded as of the date of its issuance. 


Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D, 1511) 


LutHEr ScHMIpDT v. UNIon Stock YARD AND TRANSIT CoMPANY. P&S Doc. No. 
1768. Decided June 10, 1947. 


Dismissal of Complaint for Reparation—Consent of Parties 


Upon receipt of information from complainant’s attorney that complainant would 
not appear at oral hearing and his request that the proceeding be dismissed 
without prejudice, the complaint for reparation is dismissed. 


Miss Louise Q. Beyer, of Garner, Iowa, for complainant. Messrs. Winston, 
Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. John T. McGrath, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


By complaint, filed August 21, 1946, Luther Schmidt, of Klemme, 
Iowa, filed a claim for reparation against the Union Stock Yard and 


*6 A. D. 319.—Ed. 
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Transit Company, Chicago, Illinois, respondent, under the Packers 
and Stockyards Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), in the 
amount of $230.63, for failure to render adequate and proper stockyard 
services. 

After an answer was filed by the respondent, the matter was set for 
oral hearing, but the presiding officer continued the hearing and asked 
for briefs from the parties on the defense asserted by the respondent 
that the claim had not been filed within 90 days after the cause of 
action accrued, as required by Section 309 of the Packers and Stock- 
yards Act (7 U.S. C. 210). Briefs were filed, and the complainant 
was granted leave to file an amended complaint, which he did. The 
matter was then re-set for oral hearing on March 19, 1947. At that 
time, the complainant’s attorney telephoned the presiding officer and 
stated that the complainant would not appear and asked that the pro- 
ceeding be dismissed without prejudice. 
Accordingly, the complaint is dismissed. 


(A. D. 1512) 







P&S Doc. No. 1784. Decided 





W. E. WILLIAMS v. Port City Stock yArps COMPANY. 
June 10, 1947. 


Dismissal of Complaint for Reparation—Consent of Parties 


Upon receipt of information from complainant that it was not his intention to 
prosecute his claim further, the complaint for reparation is dismissed, 








Mr. W. E. Williams, of Conroe, Texas, pro se. Mr. J. D. Sartwelle, of Houston, 
Texas, for respondent. Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


A reparations complaint was filed on January 17, 1947, by W. E. 
Williams under the provisions of Section 309 of the Packers and 
Stockyards Act, 1921, as amended, against the respondent, alleging 
that the respondent failed to pay the amount alleged to be due com- 
plainant for livestock consigned to respondent by complainant on 
October 1, 1946. The respondent denied the claim and the matter was 
set for oral hearing on May 6, 1947, at Houston, Texas. 

By letter dated May 2, 1947, the complainant informed the presiding 
officer that he and the witnesses on whom he relied would not be able 
to be at the hearing, and that it was not his intention to prosecute this 
matter further. Accordingly, the complaint is dismissed. 
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(A. D. 1513) 


In re Louris McRepMonp, Dorne Business aS CoLUMBIA PACKING COMPANY. P&S 
Doc. No. 1787. Decided June 24, 1947. 


Consent Order—Cease and Desist—Unfair, Unjustly Discriminatory, and 
Deceptive Practices 


Where respondent, a packer, admitted material allegations of complaint alleging 
respondent had engaged in and used unfair, unjustly, discriminatory, and 
deceptive practices and devices, and consented to the issuance of a cease and 
desist order, an order requiring the respondent to cease and desist, which is 
the only administrative sanction which may be invoked under Title II of 
the Packers and Stockyards Act, is entered.* 


Mr. Elmer J. Scott for complainant. Mr. Louis McRedmond, pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S. C. 191-195), instituted 
on May 1, 1947, by a complaint filed by the Director of the Livestock 
Branch, Production and Marketing Administration. The complaint 
alleges that the respondent was, at all times mentioned therein, a 
“packer,” subject to the Packers and Stockyards Act, and that by 


reason of the facts alleged therein, the respondent has engaged in 
and used unfair, unjustly discriminatory, and deceptive practices 
and devices contrary to the provisions of the Packers and Stockyards 
Act. After the complaint was served upon the respondent, the 
respondent filed a stipulation, in which he admitted the material 
allegations of fact alleged in the complaint, waived a hearing there- 
on, and consented to thei issuance of an order to cease and desist from 
continuing the practices set out in the complaint. 


FINDINGS OF FACT 


1. The respondent is, and was at all times hereinafter referred to, 

“packer,” doing business as Columbia Packing Company, at Colum- 
bia, Tennessee, and was and is subject to the provisions of the Packers 
and Stockyards Act. 

2. During the month of October or the month of November 1945, 
the respondent came into possession of an official meat grade roller 
bearing identification letters NX, which roller was the property of 
the United States and had been prepared for and used by the Stand- 
ardization and Grading Division, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, in the official grading of meat pursuant to statute. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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3. During the month of November or the month of December 1945, 
the respondent came into possession of an official meat grade roller 
bearing identification letters TZ, which roller was the property of 
the United States and had been prepared for and used by the Stand- 
ardization and Grading Division, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, in the official grading of meat pursuant to statute. 

4, On or about February 20, 1947, the respondent sold a quantity 
of meat to C. R. Bramwell, doing business as Franklin Road Super 
Market, Nashville, Tennessee, which meat had theretofore been 
stamped by the respondent with the first roller referred to in Finding 
No. 2 hereof in such a manner as to indicate that said meat had been 
Federally graded as “good” by the United States Government, where- 
as, in truth and in fact, such meat had not been so graded. 

5. At divers other times during the year 1946 and the year 1947, 
to and until February 24, 1947, the respondent stamped meat with the 
rollers referred to in Findings 2 and 3 hereof in such a manner as to 
indicate that such meat had been graded by the United States Gov- 
ernment pursuant to statute, whereas, in truth and in fact, such meat 
had not been so graded. 

6. By reason of the facts set out in the above findings, the respond- 
ent has engaged in and used unfair, unjustly discriminatory, and de- 
ceptive practices and devices contrary to the provisions of the Act. 


CONCLUSIONS 


Issuance of a cease and desist order, consented to by the respondent 
and recommended by the complainant, is warranted and is the only 
administrative sanction which may be invoked under Title IL of the 


Packers and Stockyards Act. 
ORDER 


Respondent shall cease and desist from using the unfair, unjustly 
discriminatory, and deceptive practices and devices set out above. 

This order shall become effective immediately, and copies hereof 
shall be served upon the parties. 


(A. D. 1514) 
PRESHO LIVESTOCK AUCTION COMPANY vV. GEHAN COMMISSION COMPANY. P&S Doc, 
No. 1782. Decided June 25, 1947. 


Complaint for Reparation—Failure to Pay Balance of Purchase Price—Failure 
to Establish Accord and Satisfaction—Lack of Consideration 


Where respondent sold complainant a number of cattle for a stated price and 
the respondent refused to pay the draft drawn upon it, but later complainant 
accepted in full settlement respondent’s check in a lesser amount, which 
check was paid, in an action by complainant to recover from respondent the 
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balance of the purchase price, it is held that since complainant’s claim 
was liquidated and not in dispute its acceptance in full settlement of the 
lesser sum does not constitute an accord and satisfaction for want of con- 
sideration, and complainant is entitled to an award of reparation in the 
amount of the balance of the purchase price.* 


Accord and Satisfaction—Evidence—Burden of Proof 


A plea of accord and satisfaction is in the nature of an affirmative defense and 
the burden rests upon the party pleading it to establish the same.* 


Failure to Establish Accord and Satisfaction for Lack of Consideration 


Where a claim or demand is liquidated and not in dispute and is due, the offer 
and acceptance of a lesser sum does not effect an accord and satisfaction 
even though given and accepted in full settlement, in the absence of a con- 
trary statutory provision or an express repudiation by judicial decision, 
because of a want of consideration, and payment by the debtor of an amount 
less than the amount due operates only as a discharge of the amount paid, 
leaving the balance still due.* 


Accord and Satisfaction—Liquidated and Undisputed Claims 


A liquidated and undisputed claim is one that can be definitely ascertained from 
the agreement of the parties or by an arithmetical process or by applica- 
tion of law, where there is no bona fide dispute as to the proper demand or 
liability.* 


Accord and Satisfaction—Unliquidated and Disputed Claims 


When a claim is unliquidated, or if liquidated, when there is a bona fide dispute 
as to the sum actually due, or a bona fide controversy exists as to whether 
anything is due, then payment and acceptance of a lesser sum than claimed, 
in satisfaction of the debt, operates as an accord and satisfaction.* 


Bona Fide Dispute—Effect of Use of Word “Cattle” in Place of Words 
“Cattle and Calves” 


The use of word “cattle” in place of words “cattle and calves” in connection with 
purchase and sale of cattle involved here did not in fact provide the basis 
of a bona fide dispute between the parties.* 


Bona Fide Dispute—Evidence—Failure to Prove Alleged Representation as to 
Time of Shipment of Cattle 


Sinee testimony introduced at the hearing by respondent with respect to com- 
plainant’s alleged representation as to time the cattle would be shipped was 
unconvincing, the conclusion is reached that there was never any bona fide 
dispute between the parties based upon such claimed representation by 
complainant.* 


Jurisdiction of Secretary—Unjust Practice 
Respondent’s conduct, in agreeing to accept and pay a draft drawn upon it, then, 
after the cattle represented by such draft had been shipped, refusing to 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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honor the draft, constituting an unjust practice within the perview of sec- 
tion 307 of the act, gives the Secretary jurisdiction of the complainant’s 
claim, even though an action may also properly have been brought by com- 
plainant in the State court.* 


Mr. G. B. Knutson, of Presho, South Dakota, for complainant. Mr. Charles M. 
Stilwill, of Sioux City, Iowa, for respondent. Mr. George R. Springborg, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 e¢ seg.) The complainant, Presho 
Livestock Auction Company, filed a formal complaint on December 9, 
1946, with the Packers and Stockyards Division, Livestock Branch, 
Office of Marketing Services, now the Production and Marketing Ad- 
ministration, seeking reparation from the respondent, Gehan Commis- 
sion Coinpany, a market agency doing business at the Sioux City 
Stock Yards, Sioux City, Iowa. 

Complainant alleged that on October 31, 1946, J. J. Merrigan, 
Beresford, South Dakota, had purchased from it 383 head of cattle, 
drawing a draft in the amount of $35,737.64 on respondent in pay- 
ment therefor, the purchaser being advised at the time of the sale that 
three carloads of the cattle would be shipped on November 1 and the 
remainder as railroad cars became available. Complainant further 
alleged that on the following morning its bank, the Farmers & Mer- 
chants Bank, Presho, South Dakota, sent a wire to respondent, inquir- 
ing whether respondent would pay this draft, and that on the same 
day respondent had replied by wire in the affirmative. Three car- 
loads of the cattle were shipped from Presho on November 1, three 
carloads on November 3, and the remaining three carloads on Novem- 
ber 4, all consigned to respondent, but on the last date, The Live Stock 
National Bank, Sioux City, wired complainant’s bank that payment 
of the draft was being held “pending arrival of the cattle.” On 
November 11, the draft not having been paid, the members of com- 
plainant went to Sioux City to effect collection. There, it was alleged, 
after meeting with respondent’s refusal to pay the full amount, com- 
plainant accepted the sum of $34,237.00 as full payment. Complain- 
ant contends that it is entitled to receive the difference between the 
amount of the original draft of $35,737.64 and the payment of 
$34,237.00, or $1,500.00, for which sum reparation is asked. 

Respondent filed an answer stating that J. J. Merrigan is a customer 
who from time to time consigns livestock to it for sale on the Sioux 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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City market; that it had agreed to pay Merrigan’s original draft to 
complainant in the belief that 383 cattle had been purchased by him 
and were ready for immediate consignment; that respondent was later 
advised by Merrigan that he had in fact purchased 383 cattle and calves, 
under the representation that cars were available for immediate ship- 
ment; that contrary to the representation, only a part of the cattle 
arrived for market on November 4, and the remainder, owing to delay 
in obtaining cars, did not arrive until November 7; that this delay 
caused a substantial loss to Merrigan, the net receipts from the sale 
of the cattle aggregating only $32,812.06; and that Merrigan, learning 
these facts, by notice to respondent stopped payment on the draft and 
ordered respondent to pay but $34,237.00 therefor. Respondent fur- 
ther alleged that on November 11 complainant came to Sioux City and 
accepted in full settlement respondent’s $34,237.00 check bearing the 
endorsement, “Payment in full of draft guaranteed by Gehan Commis- 
sion Co. to Farmers & Merchants Bank of Presho, S. D.”, which check 
was paid on that date. The $1,424.94 difference between this amount 
and the net proceeds of the sales made by respondent allegedly was 
made up out of the personal account of the members of respondent. 
An oral hearing was then requested. 

Complainant filed a reply in the form of a letter, among other things 
denying any representation to Merrigan that the cattle would be 
shipped the day following the sale. 

Pursuant to notice duly given, a hearing was held at Sioux City, 
Towa, on March 21, 1947, before George R. Springborg, Office of the 
Solicitor, United States Department of Agriculture, Lincoln, Ne- 
braska, who was designated to act as examiner on February 26, 1947. 
Mr. G. B. Knutson appeared for the complainant and introduced the 
oral testimony of Harold N. Thomson, vice-president of the Farmers 
& Merchants Bank, Presho, South Dakota, as well as giving his own 
oral testimony. Mr. Charles M. Stilwill, an attorney at Sioux City, 
Iowa, appeared for the respondent and introduced the oral testimony 
of Milton S. Harstad, one of its partners, John J. Merrigan, the pur- 
chaser of the cattle, and Willard Merle Sunstrom, who had accom- 
panied Merrigan to Presho, South Dakota, at the time of the sale. 

The only point upon which there was any real conflict in the evi- 
dence was whether complainant represented to J. J. Merrigan that all 
of the cattle would be shipped from Presho so as to reach Sioux City by 
November 4. Complainant’s witness, G. B. Knutson, testified that on 
the day of the sale Merrigan had inquired of Knutson’s partner in 
Knutson’s presence whether complainant had railroad cars available 
in the event he should buy some cattle, and was told that complainant 
had three cars on the track, and that if he bought more cattle than 
the three cars would handle, complainant would provide additional 
cars as fast as the railroad company could furnish them. This witness 
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also testified that on the following morning, while he and Mr. Thomson 
were having breakfast in a local restaurant, the possibility of pro- 
curing more cars was discussed with Merrigan, who agreed that it 
would be suitable to send three carloads out that morning and the 
cther cattle as soon as cars were made available. This testimony rela- 
tive to the conversation in the restaurant was corroborated by Mr. 
Thomson. 

Merrigan, who testified for the respondent, rather vaguely declared, 
apparently concerning the conversation at the sale: “I talked just 
like Mr. Knutson said, only a little different. They said they could 
get the cattle out—there were three cars in the yard.” Although ad- 
mitting the meeting in the restaurant, Merrigan offered no testimony 
as to what was said. He did testify that about an hour later he went 
to complainant’s office where he gave Knutson a check and draft and 
was told that complainant would ship three carloads of cattle that 
day and the balance on Saturday. Merrigan’s version of the conver- 
sation in complainant’s office was supported by the testimony of Wil- 
lard Merle Sundstrom, who had accompanied Merrigan to Presho 
mainly to see if he “could get some ducks.” Significantly, however, the 
only part of the conversation this latter witness could remember was 
that Merrigan had asked Knutson “what dates he could have these 
cattle out and he said he would ship those three cars and the balance on 
Saturday.” 

The testimony of Knutson and Thomson is clear and convincing 
as to the real understanding between the parties both at the time of the 
sale and on the following morning. Merrigan’s testimony as to the 
conversation at the sale, and upon the strength of which he actually 
made the purchase, fails to reveal any definite promise by complainant 
that shipment of the remaining cattle would be made at any definite 
time in the future. Merrigan, moreover, did not deny the conversa- 
tion had in the restaurant. Even conceding the materiality of a repre- 
sentation made by complainant after Merrigan had delivered his 
check and draft and the transaction had been fully completed, the 
evidence adduced by respondent concerning it was not at all persuasive. 
The nature of the testimony offered, the demeanor of the principal 
witness while testifying (as observed by the examiner), and the sub- 
sequent conduct of the parties were such as to render respondent’s 
evidence on this point unacceptable. 

After the hearing, complainant filed a letter emphasizing certain 
of its contentions, and respondent filed suggested findings of fact and 
conclusions of law, together with a brief in support thereof. 


FINDINGS OF FACT 


1, The complainant, Presho Livestock Auction Company, is a co- 
partnership composed of G. B. Knutson and G. H. Trimble. At all 
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times herein referred to, complainant was engaged in operating a 
livestock auction sale business at Presho, South Dakota. 

2. The respondent, Gehan Commission Company, is a co-partner- 
ship composed of J. C. Gehan and Milton S. Harstad, registered under 
the act as a market agency, and at all times herein referred to was 
engaged in the business of buying and selling livestock on a commis- 
sion basis at the Sioux City Stock Yarks, Sioux City, Iowa, posted by 
the Secretary of Agriculture as a stockyard within the meaning of the 
Act (9 C. F. R. 204.1). 

3. J. J. Merrigan is a farmer and livestock dealer whose address 
is Beresford, South Dakota. 

4. On October 31, 1946, the complainant sold to J. J. Merrigan in 
open bidding at its regular auction sale at Presho, South Dakota, 383 
head of cattle and calves for the total price of $36,737.64. On the 
following morning it was arranged between the complainant and J. J. 
Merrigan that the cattle would be shipped to respondent at the Sioux 
City market, and J. J. Merrigan delivered to complainant his personal 
check in the amount of $1,000.00, drawn upon the First National Bank 
of Beresford, and a draft payable to the order of complainant in the 
amount of $35,737.64, drawn upon respondent and directed to The 
Live Stock National Bank, Sioux City, Iowa. 

5. At the time the sale was made complainant had three cattle cars 
on the track at Presho, and both then and on the following morning it 
was understood and agreed by complainant and J. J. Merrigan that 
these three cars would be shipped out on November 1 and the remainder 
as soon as additional cars should become available. 

6. On the morning of November 1, complainant deposited J. J. 
Merrigan’s personal check and the draft drawn upon respondent in the 
Farmers & Merchants Bank, Presho, South Dakota, and the Bank, at 
complainant’s request, transmittted to respondent the following tele- 
gram: 

“Will you pay J J Merrigan check thirty five thousand seven hundred thirty 
seven dollars odd cents for 383 cattle wire collect.” 

7. On the same morning, and before any of the cattle had been 
shipped from Presho, respondent wired this reply to the Farmers & 
Merchants Bank: 


“Will pay J J Merrigan draft $35,737.00 for 383 cattle consigned to us.” 


Complainant was promptly advised by the Farmers & Merchants Bank 
of their receipt of this wire. 

8. The first three carloads of cattle were shipped on November 1 and 
arrived in Sioux City on November 3, the second three carloads were 
shipped on November 4 and arrived in Sioux City on November 5, 
and the remaining three carloads were shipped on November 5 and 
arrived in Sioux City on November 6. 
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9. On November 4, The Live Stock National Bank, Sioux City, 
Iowa, sent the following wire to the Farmers & Merchants Bank: 

“Your draft on Gehan Commission Co 35,737.64 unpaid. Wanted held for 
arrival, Entered for collection instruct.” 

The Farmers & Merchants Bank notified complainant of its receipt of 
this wire. 

10. There was a “break” in the Sioux City market from November 4 
to November 6, resulting in lower prices for livestock. 

11. On November 6, J. J. Merrigan advised complainant by tele- 
phone that respondent had refused to pay the draft drawn upon it. 
He failed to advance any reason for this refusal. 

12. Between November 4 and November 13, the 383 head of cattle, 
plus two head purchased at an earlier date by J. J. Merrigan, were 
sold by respondent for a net aggregate amount of $32,812.06. 

13. After extended negotiations between complainant and respond- 
ent in Sioux City on November 11, complainant agreed to accept the 
sum of $34,237.00 in full payment of the draft drawn upon respondent, 
and respondent delivered to complainant its check drawn upon The 
Live Stock National Bank, Sioux City, Iowa, in such amount. Re- 
spondent’s check, which bore the notation, “Payment in full of draft 
guaranteed by Gehan Com to Farmers & Merchant Bank of Presho 
SD”, was duly endorsed and cashed by complainant, and complainant 


has retained the proceeds thereof. The $35,737.64 draft drawn by J.J. 
Merrigan was, by agreement between complainant and respondent and 
at the direction of the Farmers & Merchants Bank, returned to respond- 
ent on November 12 by The Live Stock National Bank. 

14. The complaint herein was filed on December 9, 1946, which was 
within 90 days after the alleged cause of action accrued. 


CONCLUSIONS 


The record clearly establishes that there was a general acceptance 
by respondent of the draft drawn upon it by J.J. Merrigan. Respond- 
ent, by thus accepting this draft, became the principal debtor of com- 
plainant and primarily liable to it for payment of the amount of such 
draft. Jowa State Sav. Bank v. City Nat. Bank, 183 Iowa 1347, 168 
N. W. 148. 

Accordingly, the important question remaining to be decided in this 
proceeding is whether or not an accord and satisfaction also is estab- 
lished by the record. <A plea of accord and satisfaction is in the 
nature of an affirmative defense, and the burden rested upon respond- 
ent to establish the same. 

It is well settled that, in the absence of a contrary statutory pro- 
vision or express repudiation by judicial decision, where a claim or 
demand is liquidated and not in dispute and is due, the offer and 
acceptance of a lesser sum does not effect an accord and satisfaction 
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even though given and accepted in full settlement, because of a want 
of consideration. Payment by the debtor of an amount less than the 
amount due operates only as a discharge of the amount paid, leaving 
the balance still due. 1. J., p. 539; 1 Am. Jur., Accord and Satis- 
faction, Sec. 39; 1 R. C. L., p. 184; Bender v. Been, 78 Iowa 283, 48 
N. W. 216; Keller v. Strong, 104 Iowa 585, 73 N. W. 1071; Rauen v. 
Prudential Ins. Co. of America, 129 Iowa 725, 106 N. W. 198. A liqui- 
dated and undisputed claim may be defined as one, the amount of 
which can be determined with exactness from the agreement of the 
parties or by arithmetical process or by application of law, and there 
is no bona fide dispute as to the proper demand or liability. 

It is equally well settled, on the other hand, that when a claim is 
unliquidated, or if liquidated, when there is a bona fide dispute as to 
the sum actually due, or a bona fide doubt or controversy exists as to 
whether anything is due, then payment and acceptance of a less sum 
than claimed, in satisfaction, operates as an accord and satisfaction. 
1C.J., p. 551; 1 R. C. L., p. 194; Sparks v. Spaulding Mfg. Co., 158 
Towa 491, 139 N. W. 1083. 

It is first necessary to determine, therefore, whether complainant’s 
claim or demand against respondent, arising from its acceptance of 
J.J. Merrigan’s draft, was liquidated or unliquidated. It is apparent 
that not only the amount of complainant’s claim or demand could be 
determined with exactness from the agreement of the parties, but it was 
likewise possible of exact determination by the application of law. 
The amount of Merrigan’s draft, never in dispute, was $35,737.64, and 
this clearly fixed and determined the amount of complainant’s claim. 
The claim or demand here involved plainly was “liquidated” within 
the correct meaning of that term. See Bender v. Been, Keller v. 
Strong, and Rauen v. Prudential Ins. Co. of America, supra, 

Having decided that the claim was “liquidated,” it next becomes 
necessary to determine whether it was also undisputed. The weight 
of authority is that a person cannot create a dispute sufficient for 
the purposes of an accord and satisfaction by a mere refusal to pay 
a claim undisputed in fact. There must be a bona fide or honest dis- 
pute based on real grounds for dispute. Without an honest dispute, 
an agreement by the creditor with the debtor to take a lesser sum in 
payment of a liquidated claim is without consideration and void. 
1C. J., p. 554; 1 Am. Jur., Accord and Satisfaction, Sec. 61; 1 R. C..L., 
p. 198. Further, it has been said that “an arbitrary refusal to pay, 
based on the mere pretense of the debtor, made for the obvious pur- 
pose of extracting terms which are inequitable and oppressive, is not 
such a dispute as will satisfy the requirements of the rule.” See 1C. J., 
p. 555; Fitzgerald v. Fitzgerald & Mallory Const. Co., 44 Neb. 463, 
62 N. W. 899; Demars v. Musser-Sauntry Land, ete., Co., 37 Minn. 418, 

419, 35 N. W. 1; San Juan v. St. John’s Gas Co., 195 U. 8.510. This 
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question as to whether or not the dispute is a bona fide dispute is a 
question of fact. Ferguson v. Grand Lodge of lowa Legion of Honor, 
174 Iowa 61, 156 N. W. 176; Beaver v. Porter, 129 Towa 41, 105 N. W. 
346. The burden, therefore, fell upon respondent to show by a pre- 
ponderance of the evidence the existence of a good faith dispute. 
This it failed to do. 

Only two reasons have ever been advanced by respondent for failing 
to pay the entire amount of the Merrigan draft, hence they alone could 
be relied upon as constituting the basis of a bona fide dispute. Re- 
spondent first complains of the use by the Farmers & Merchants Bank 
of the single word “cattle” in its telegram, when some 122 head of 
calves were included in the purchase. Second, respondent asserts that 
the cattle were not shipped at the time agreed upon by complainant, 
with the result that a loss was sustained through a “break” in the Sioux 
City market. 

It is believed that the Bank’s use of the word “cattle” in place of 
the words “cattle and calves” did not in fact provide the basis of 
a bona fide dispute between the parties. The word “cattle” is defined 
in Funk & Wagnalls New Standard Dictionary as “Domesticated 
bovine animals, as oxen, cows, bulls, and calves.” In 11 C. J., p. 34, 
it is defined as “a collective name for domestic quadrupeds, including 
the bovine tribe * * * but especially applied to bulls, oxen, cows, 
and their young * * *.” [Italics supplied.] See also Decatur 
Bank v. St. Louis Bank, 88 U. S. 294. There is no doubt but that 
in its ordinary, usual sense and in its commonly accepted meaning, 
the word “cattle” signifies all beasts of the bovine genus, including 
salves. The Bank’s use in its wire of the term “cattle” afforded no 
reasonable ground for confusion. Illustrative of the truth that the 
word “cattle” in its popular sense, and even among those engaged 
in the business of buying and selling livestock, is a generic term com- 
monly applied to calves as well as to mature members of the bovine 
tribe, is the fact that both Harstad and Merrigan, in testifying for 
the respondent, repeatedly referred to the livestock here involved as 
“cattle,” and not as “cattle and calves.” The fact that there may be 
a technical distinction, based upon weight, between cattle and calves 
is not considered material under the circumstances here existing. The 
term “cattle” was used in the wires primarily to identify the draft 
and not to describe the animals purchased. Respondent could hardly 
avail itself of defenses not available to Merrigan, drawer of the draft, 
and he had purchased the cattle from complainant in open bidding, 
after personally observing them. If respondent had desired infor- 
mation as to their precise nature, such information could have been 
obtained simply by addressing an inquiry to Merrigan before replying 
to the Bank’s wire. It is especially significant, moreover, that on 
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November 4, even after the first three carloads containing 105 calves 
and but 50 cattle had arrived, respondent registered no objection 
concerning the calves, nor did it then refuse payment. Respondent 
at that time merely ordered its draft “held for arrival” of the re- 
mainder of the cattle. The record, moreover, is devoid of any testi- 
mony by re: pondent’s witnesses that respondent ever complained to 
Merrigan about the inclusion of calves in the purchase. It is con- 
cluded that the Bank’s use of the word “cattle” in its wire furnished 
no basis for a bona fide dispute concerning respondent’s liability or 
the amount due. 

The testimony introduced by respondent with respect to complain- 
ant’s alleged representation to Merrigan as to the time the cattle 
would be shipped to Sioux City has already been reviewed in detail 
and fyund unconvincing. Additional considerations lead inescapably 
to the conclusion that there was never any bona fide dispute between 
the parties based even upon such claimed representation by complain- 
ant. The record, as previously stated, reveals that respondent, even 
after it was fully aware that all of the cattle would not reach Sioux 
City by November 4, did not then definitely refuse to make payment 
of the draft. Neither then nor later did respondent complain directly 
to complainant about any failure to ship as agreed. Merrigan, when 
advising complainant on November 6 of respondent’s refusal to pay 
the draft, offered no reason for such action. Also deserving of em- 
phasis is the fact that respondent introduced no testimony which would 
establish with any degree of certainty that the reason presented at 
the negoiations had in Sioux City on November 11 for its refusal to 
pay the draft was complainant’s failure to ship as promised. Further, 
there is no indication that the inclusion of the calves was ever men- 
tioned. The only evidence introduced by respondent on this point was 
Mr. Harstad’s quite inadequate testimony that,“* * * they wanted 
to know why I didn’t pay the draft, and I told them I had been acting 
under Mr. Merrigan’s instructions,” and “I told the boys what Mr. 
Merrigan had told me about not paying it, and we visited back and 
forth about this and that covering this transaction,” and “* * * 
that was where we jockeyed around for a while in the after- 
noon * * *” The thought persists that respondent’s real and only 
reason for turning down the draft was that there was a “break” in 
the Sioux City market after the purchase of the cattle, and this factor, 
in no sense the basis for a bona fide dispute between the parties, ac- 
counted for its refusal to pay the draft. This thought draws strong 
support from Mr. Merrigan’s testimony that “* * * TI said it was 
a bad deal and I wasn’t going to lose money, I washurt * * *.” 

It is concluded that respondent failed to sustain the burden of estab- 
lishing the existence of a bona fide dispute either as to its liability or 
as tothe amount due. Such reasons as have been advanced by respond- 
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ent for failing to pay the Merrigan draft are viewed as amounting only 
to an arbitrary refusal to pay the amount due, which will not support 
an accord and satisfaction. It follows that the complainant’s accept- 
ance of respondent’s check for $34,237.00 in full settlement of the 
original draft and its retention of the proceeds thereof did not 
constitute an accord and satisfaction. - 

In thus deciding this question, the law of the State of Iowa has been 
applied, for it was not only in this jurisdiction that the alleged new 
agreement or accord was made, but here also was it to be performed 
through payment of the amount agreed upon. No statute abrogating 
the general rule with respect to the settlement of liquidated and undis- 
puted claims or demands is found in Iowa, nor has it been repudiated 
by judicial decision. Had the law of South Dakota been applicable, 
however, a contrary conclusion undoubtedly would have been reached, 
for there the general rule appears to have been changed by Section 
47.0236 of the South Dakota Code of 1939, which provides: 

“Part performance of an obligation, either before or after a breach thereof, 
when expressly accepted by the creditor in writing in satisfaction, or rendered 
in pursuance of an agreement in writing for that purpose, though without any 
new consideration, extinguishes the obligation.” 

Respondent’s final contention, though not very strongly urged, is 
that the State Court was the proper forum for the adjudication of 
complainant’s rights both as against Marrigan and as against re- 
spondent, and the further contention, by implication at least, that 
complainant’s claim may not properly be determined in this proceeding 
arising under the Packers and Stockyards Act. This contention is 
without merit. Section 307 of the Act provides that every unjust 
practice by a market agency is prohibited and declared to be unlawful, 
and Section 309 then authorizes any person complaining of anything 
done by a market agency in violation of Section 307 to bring his com- 
plaint to the Secretary. There can be no question but that the 
respondent’s conduct, in agreeing to accept and pay a draft drawn 
upon it, then, after the cattle represented by such draft had been 
shipped, refusing to honor the draft, constituted an unjust practice 
within the purview of the Act. Complainant properly filed its com- 
plaint herein with the Secretary, even though an action may also 
properly have been brought by complainant in the State Court. 

The complainant has sustained the burden of proof and it is con- 
cluded that an order should be entered awarding complainant repara- 
tion in the amount requested in its complaint. 


ORDER 


Within 30 days from the date hereof, the respondent shall pay to 
the complainant, as reparation, the sum of $1,500.00, with interest 
thereon at 5 percent per annum from November 1, 1946, until paid. 
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Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1515) 
In re DENVER UNION StT0cK YARD Co. P&S Doc. No. 450. Decided June 27, 1947, 
Increase in Rates and Charges 


Respondent’s request for increased rates and charges granted, subject to the con- 
ditions mentioned herein, and respondent ordered to forthwith publish and 
file a tariff amendment setting forth the prescribed rates which shall become 
effective only upon the conditions provided herein. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL CONSENT ORDER 


On May 27, 1947, respondent filed a petition for modification of 
the order entered in this proceeding on April 1, 1940 (as modified by 
the orders of April 1, 1946, 5 A. D. 251; July 3, 1946, 5 A. D. 528, and 
July 25, 1946, 5 A. D. 535). Respondent asks for increased rates and 
charges in such manner as will enable it more nearly to realize the net 
earnings contemplated in said order of April 1, 1940, and the several 
modifications thereof. The petition and exhibits attached contain 
data showing that, with the increases requested, respondent will ob- 
tain earnings of approximately six percent on its established rate base. 
On June 16, 1947, the Livestock Branch, Production and Marketing 
Administration, filed an answer recommending that respondent be per- 
mitted the increases requested. Notice of the petition for modifica- 
tion was published in the Federal Register of June 13, 1947 (12 F. R. 
3836), but no objection from users of the yards was received. 

Accordingly, subject to the conditions mentioned below, respondent 
shall forthwith publish and file a tariff amendment setting forth the 
following schedule of rates and charges: 


YARDAGE CHARGES 


Arriving by rail, on hoof, or resold through commission firms: 
AN Sa a cm a i a a i FS a ae $0. 50 per head 


Calves (under 1 year old or 400 Ibs.) _----_-_______--______ . 33 per head 
I hf Th gg a ae . 18 per head 
aN CN re as . 10 per head 
INNER RN 8 a ea re . 50 per head 
1. 50 per head 

- 10 per head 


Purebred bulls 
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Arriving by vehicle other than rail: 





Dipping charges will be as follows: 





i i ls $30. 00 per month 
I cs ah 30. 00 per month 


RNAS OI i Nc a ad aloe 
Above charges include feeding of grain and hay, watering, bedding, cleaning, 


saddling and/or harnessing. Milch cows and saddle horses or other horses kept 
in cattle, sheep and/or hog yards and not in regular movement through market: 





a a $0. 57 per head 
Calves (under 1 year old or 400 Ibs.) _.._...__-__-_--._--.--- . 38 per head 
a ae tre a . 20 per head 
SiR OR OO nin iii ee anon aimee . 13 per head 
Purebred. bulle...~. 5... Ba Dt a tk an ae ee 1. 50 per head 


i aa rece aetna ee ed . 12 per head 


BRANDING, MARKING, CASTRATING, TIPPING DEHORNING, ETC. 


Branding: 
aah a a a a ES late $0. 17 per head 
Ta COMA TRO a eee . 05 per head 
Dehorning or tipping: 
Es NNN I iS ay eee . 20 per head 
TURN Oe he ee . 55 per head 
a ag rte . 50 per head 
Ee ia ee . 05 per head 
ere ee eee . 05 per head 





DipPING CHARGES 


Cams: eteets- ane Neiteet.. 2 8 be oe $0. 40 per head 
a a eh NN . 30 per head 
ch a . 75 per head 
i a a a a . O7 per head 
a ca att a a a . 08 per head 
Sn ee ee a eee ee . 11 per head 
ig a icin ere ire sa as ee ee eras . 11 per head 
Minimum 
Come. sioore end hotties. et oo eee $30. 00 per lot 
Ci ai in cece lessig esas canada eset mean aes 30. 00 per lot 
ai i at oer 30. 00 per lot 
IN i ini sign rere ecg ream eneei ana aap aeons 30. 00 per lot 
a i Ss ads a seat ade eaten eos eesedecs rm 30. 00 per head 
I csc ap ages alge dg acacia aera 30. 00 per lot 


30. 00 per lot 


BOARDING AND STABLING CHARGES 


(Owner must call for and deliver all horses at company barn.) 
. 50 each 


Ot GOee oo on ae es ee eee $0. 25 
A a a ce re te 5. 00 


The foregoing rates and charges shall become effective on August 
4, 1947, and shall remain in effect for a period of one year unless 
modified or extended. 
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However, the prescribed rates shall become effective only upon 
the condition (1) that the respondent agrees to furnish reports on a 
quarterly basis, commencing three months from the effective date of 
this order, showing an itemized statement of revenues and expenses, 
including details as to the volume of livestock receipts handled and 
quantities of feed and bedding sold and (2) that the respondent 
agrees that the rates prescribed herein may be reduced by order if, upon 
the basis of information disclosed by the reports referred to above, it 
appears that a reduction in rates is warranted, provided, however, 
that the respondent’s rates and charges shall not be reduced below 
the level fixed by the order of April 1, 1940, without a hearing first 
being held on the matter. 

Any petition for extension or modification of this order shall be 
filed on or before June 4, 1948. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A, D. 1516) 


STREATOR PACKING COMPANY v. UNION Stock Yarp & TRANSIT COMPANY. P&S 
Doc. No. 1790. Decided June 27, 1947. 


Dismissal—Settlement Between Parties 


On the basis of the settlement between the parties and complainant’s request 
for dismissal of his complaint with prejudice, respondent consenting to such 
dismissal, the complaint is dismissed with prejudice. 


Mr. Meyer Ditlove of Streator, Illinois, for complainant. Messrs. Winston, 
Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. Richard F. Roche, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On February 6, 1947, the complainant, the Streator Packing Com- 
pany, a corporation, Streator, Illinois, filed a complaint against the 
respondent, the Union Stock Yard and Transit Company, Union 
Stock Yards, Chicago, Illinois, under the provisions of the Packers 
and Stockyards Act, 1921, (7 U.S. C. 1940 ed. 181), seeking reparation 
in the sum of $199.38 to cover a loss alleged to have been sustained 
by reason of the failure of the respondent to deliver one head of cattle 
included in a shipment purchased by the complainant at the Union 
Stock Yards, Chicago, Illinois, on January 2, 1947. Respondent 
answered generally denying the allegation of the complainant, denying 
that it had violated any provisions of the Packers and Stockyards 
Act, and denying that the complainant had been damaged in any 
amount by reason of any acts or omissions to act on its part. 
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The proceeding was duly noticed for oral hearing and a hearing was 
had at Chicago, Illinois, on May 9, 1947. The complainant appeared 
by Meyer Ditlove, its president. The respondent appeared and was 
represented by counsel. During a period of intermission had in the 
course of the hearing, the parties reached an amicable settlement 
whereby the respondent agreed to pay and the complainant agreed to 
accept the sum of $75 in full settlement of the complainant’s claim, 
said settlement being made without admission of liability on the part 
of the respondent. On the basis of such settlement the complainant 
on the record requested dismissal of his complaint with prejudice and 
the respondent on the record agreed to such dismissal. 

Accordingly, the complaint is dismissed with prejudice. 

Copies hereof shall be served upon the parties. 


(A. D. 1517) 


In re TuLareE County Fruit & VEGETABLE Distriputors, Inc. PACA Doc. No. 
4709. Decided June 24, 1947.* 


Revocation of License—Wilful Violations of Act—Application of Section 9 of 
Administrative Procedure Act 


Where the allegations of the complaint and the findings of fact are such as to 
show, within the meaning of section 9 of the Administrative Procedure Act, 
that respondent wilfully violated the act and repeatedly failed to pay in 
connection with interstate transactions in peaches and grapes, and respond- 
ent admitted the material facts alleged in the complaint, but attemped to 
justify its failure to pay because of financial inability to do so, is held that 
respondent’s plea of inability to meet its financial obligations is of no avail 
here, and since the record warrants revocation in the public interest the 
respondent’s license is revoked and the facts should be published.** 


. James E. Horton for Production and Marketing Administration. Messrs. 
Spiegel & Rosenblatt, of Chicago, Illinois, for respondent. Mr. Jack W. Bain, 
Hearing Bxaminer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 499a et seg.), instituted by a com- 
plaint filed with the hearing clerk on April 17, 1947. - The respondent, 
Tulare County Fruit & Vegetable Distributors, Inc., of Visalia, Cali- 


*This is the Judicial Officer’s first decision in a disciplinary proceeding under the Per- 
ishable Agricultural Commodities Act, 1930, involving interpretation and application of 
section 9 of the Administrative Procedure Act (60 Stat. 238). 

**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(Administrative Procedure Act) 
fornia, was charged with having obtained a license upon the false 
statement in its application that Charles I. Abbate was a stockholder 
and director, and with having repeatedly failed to perform and pay 
in connection with transactions in peaches and grapes in July and 
August 1946. Copies of the complaint and the rules of practice were 
personally served on respondent’s president on April 21, 1947. In an 
answer filed on May 13, 1947, respondent stated that when the applica- 
tion was prepared it assumed that Abbate would become a director and 
stockholder, said that its failure to pay was due to its financial in- 
ability to do so, and asked that the complaint be dismissed. The pro- 
ceeding was then sent to the Office of Hearing Examiners and on May 
15 was assigned to Jack W. Bain of that office as examiner. The ex- 
aminer filed his report on May 20, 1947, proposing revocation of 
respondent’s license. A copy was served upon respondent on May 22, 
1947, but respondent filed no exceptions thereto. 


FINDINGS OF FACT 


1. Respondent is a private corporation whose address is Visalia, 
California, and of which Frank G. Abbate is president and general 
manager. At all times material herein it engaged as a dealer in per- 
ishable agricultural commodities in interstate commerce. 

2. On July 24, 1946, respondent filed an application signed by 
Frank G. Abbate, dated July 15, 1946, for a license under the act, 
stating that Charles I. Abbate, Chicago, Illinois, was a director of re- 
spondent and owned 20 percent of its stock, but he was neither a direc- 
tor nor a stockholder of respondent. On July 26, 1946, a license was 
issued to respondent on the basis of this application. 

3. About July 22, 1946, the Alford-Gebo Company, Minneapolis, 
Minnesota, sold in interstate commerce for respondent 10 carloads of 
Alberta peaches at a brokerage fee of $25 per car, but respondent has 
not paid any part of the $250 brokerage fee. 

4. About July 30, 1946, D. L. Piazza Company, Minneapolis, Min- 
nesota, advanced respondent $8,000 under an agreement by which the 
advance would be repaid from the proceeds of carloads of grapes to 
be shipped by respondent to Piazza, but respondent did not ship any 
grapes and has failed to repay $6,351.96 of the sum advanced. 

5. About August 19, 1946, S. Botner & Sons, Montreal, Canada, ad- 
vanced respondent $5,000 under an agreement by which the advance 
would be repaid from the costs of 10 carloads of Portmark Brand 
Thompson Seedless grapes to be purchased by respondent and shipped 
to Botner for sale on joint account. Under the contract, respondent 
shipped one carload of Warhawk Brand grapes from Twin Buttes, 
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California, in car PFE 45835 about August 23, 1946, but refused to 
ship other cars and has failed to repay $3,050 of the sum advanced. 


CONCLUSIONS 


These facts alleged in the complaint which are deemed material 
were admitted by the answer. Therefore, as authorized by section 
47.30(c) of the rules of practice, the examiner’s report was issued 
without further investigation or hearing. 

The false statement in respondent’s application for license, shown 
in Finding 2, would authorize revocation of the license under section 
8(c) of the act. Failure to pay, in connection with transactions in 
interstate commerce, violates section 2 of the act, regardless of finan- 
cial ability to pay. Jn re Cohen, 3 A. D. 1013 (1944). Accordingly, 
respondent’s plea that its failure to pay was due to inability to do so is 
of no avail here. While it is not clearly alleged that the transactions 
mentioned in Findings 4 and 5 were in interstate commerce, we as- 
sume that the shipments contemplated were from California, respond- 
ent’s place of business, to Minnesota and Canada, the places of busi- 
ness of those who made the advances. Upon this assumption, respond- 
ent’s repeated failure to pay would authorize suspension or revocation 
of its license under section 8(a) of the act. As respondent’s failures to 
deliver, as distinguished from failures to pay, in accordance with its 
agreements mentioned in Findings 4 and 5, were not alleged to be 
without reasonable cause, the failures to deliver do not appear to be 
violations of section 2 of the act, as alleged. 

The complaint does not contain a request for relief, nor does it spe- 
cifically allege wilfulness, etc., so to authorize suspension or revoca- 
tion of respondent’s license under Section 9 of the Administrative 
Procedure Act (60 Stat. 238). However, the allegation that the vio- 
lations were flagrant and repeated would indicate that revocation of 
the license was contemplated. In addition, the allegations of the com- 
plaint and the findings of fact are such as to show, within the mean- 
ing of this section of the Administrative Procedure Act, that the vio- 
lations were wilful and that respondent’s repeated failures to pay re- 
quire revocation in the public interest for the protection of other ship- 
pers. The record warrants revocation, and it should be ordered. As 
the public and the trade are entitled to know when a license is revoked, 
the facts should be published. 


ORDER 


Respondent’s license is revoked and this order shall be published. 
Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 





556 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D, 


(A. D. 1518) 


L. GILLARDE CoMPANY v. CITY PRODUCE ComPANY. PACA Doc. No. 4576, 
Decided June 2, 1947. 


Contracts—“Kansas City Acceptance Final”—No Right of Rejection 


Where complainant sold to respondent a carload of washed carrots at a price 
f. o. b. California, “Kansas City acceptance final,” but delivered to the 
buyer a carload of very dirty carrots, and the buyer refused the shipment 
on the ground that the carrots were not what it bought and that it could 
not use them, it is held that, under the terms of the conract, “Kansas City 
acceptance final” the buyer accepts the produce at the point designated 
and has no right of rejection thereafter, the buyer’s only remedy in this 
kind of purchase being to accept delivery of the shipment at destination 
and set up a claim against the seller for the loss sustained.* 


F. O. B. Acceptance Final Contract—Breach by Seller—Unlawful Rejection by 
Buyer—Buyer cannot set up Breach by Seller as Defense 


Where the buyer under an “f. 0. b. acceptance final” contract rejects the ship- 
ment of produce because of a breach of contract by the seller, not having a 
right of rejection under such a contract, it is held that, by such conduct, the 
buyer bars itself from setting up a breach by the seller and, therefore, the 
breach may not be considered as a defense by the buyer to the complaint 
of the seller seeking damages for the loss resulting from the buyer’s rejection. 
It is also held that the buyer’s refusal to accept the shipment in accordance 
with the contract was in violation of the act, and that reparation should be 
awarded complainant for the damage sustained.* 


. Samuel Rosenblatt of Spiegel & Rosenblatt, of Chicago, Illinois, for com- 
plainant. Mr. Thomas H. Anderson, of Miami, Florida, for respondent. 
Mr. Henry B. Hare, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The complainant, L. Gillarde Company, of Chicago, Illinois, in 
its formal complaint filed June 21, 1945, under the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S. 
C. 1940 ed. 499a et seg.), alleges that on December 20, 1944, it sold to 
respondent, City Produce Company, of Miami, Florida, a carload of 
carrots which had been shipped from California and was then on 
track at Kansas City, Missouri, at a price f. o. b. California, plus 
top ice, Kansas City acceptance final. Complainant further alleges 
that it tendered to respondent at Miami, Florida, in compliance with 
the contract, the carload of carrots in car NP 90815, but that re- 
spondent refused to accept the shipment in violation of the terms of 


*Reference to other ponts involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 





an Cf 6. EA a a (Oi a * Bile Sas) a oe ae 


tion 


a price 
to the 
hipment 
it could 
sas City 
ignated 
in this 
tination 


ction by 


he ship- 
aving a 
luct, the 
ore, the 
mplaint 
2jection. 
ordance 
10uld be 


ois, in 
of the 
(U.S. 
sold to 
oad of 
1en on 
a, plus 
alleges 
e with 
1at re- 
rms of 


t in this 


6 A. D. L. GILLARDE CO. Vv. CITY PRODUCE CO. 557 


the contract and in violation of section 2 of the act; that following 
the refusal of the carrots by respondent, complainant was compelled 
to find other sources of distribution, and resold the shipment for re- 
spondent’s account through Kaler Produce Company, at Miami, 
Florida, said resale resulting in a deficit of $505.04, after payment of 
transportation costs and charges; and that because of respondent’s 
refusal to accept the carrots, complainant suffered damages repre- 
sented by the difference between the amount for which the carrots 
were sold to respondent and the amount of the deficit upon the resale 
thereof, being the sum of $1,095.04, which last named amount com- 
plainant alleges is now due and owing to it by respondent. 

Respondent in its answer filed October 3, 1945, admits that it 
bought from complainant a carload of 600 sacks of carrots, “at the 
agreed price of 90¢ per sack, f. o. b. California, plus $50.00 top ice, 
Kansas City,” but alleges that the contract was for “washed carrots,” 
that the complainant stated the carrots were washed, and that both 
parties understand this to mean that the carrots were individually 
washed. Respondent denies that complainant tendered to it at 
Miami, or any other place, in compliance with the contract of sale, 
a carload of 600 sacks of individually washed carrots, alleging, to the 
contrary, that the carrots tendered were unwashed and the carrots, 
together with the bags in which they were encased, were covered with 
mud and clay, and that for this reason respondent refused to accept 
the carrots. Respondent further denies that it is indebted to com- 
plainant in the sum of $1,095.04, or any other sum, and denies any 
violation of section 2 of the act. 

The record includes a report of investigation made by the Depart- 
ment and served on complainant and respondent by registered mail 
on August 31, 1945 and September 1, 1945, respectively. A copy of 
the complaint was likewise served upon respondent on September 1, 
1945. A supplemental investigation was made at the request of com- 
plainant and copies of this report were served on the parties on May 
6, 1946. An oral hearing was held in Miami, Florida, on January 31, 
1947, at which both the complainant and the respondent were repre- 
sented by counsel. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Company, is a corporation, whose ad- 
dress is 79 South Water Market, Chicago, Illinois. 

2. Respondent is an individual, Libby S. Fisher, doing business as 
City Produce Company, whose address is 2143 N. W. 12th Avenue, 
Miami, Florida, and during the times herein mentioned was duly 
licensed under the act. 

3. On or about December 20, 1944, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent a carload 
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containing 600 sacks of carrots, at 90 cents per sack, f. 0. b. California, 
plus $50 for top ice, Kansas City acceptance final. The carrots in car 
NP 90815 originated in Santa Maria, California, and arrived at Kansas 
City, Missouri, on December 19, 1944. 

4, Complainant confirmed the sale by telegram to respondent dated 
December 20, 1944. Although it was not included in the wire of con- 
firmation, complainant advised respondent over the phone that the 
carrots were washed and complainant presumed they were individually 
washed. 

5. Complainant tendered to respondent at Miami, Florida, 600 sacks 
of carrots, in car NP 90815, which were not individually washed and 
were very dirty. Respondent failed and refused to accept the ship- 
ment of carrots for the stated reason that the carrots and the bags in 
which they were encased were coated with mud and clay and were not 
individually washed. 

6. Complainant resold the carrots for respondent’s account through 
Kaler Produce Company of Miami, who washed and reworked the 
carrots, said resale resulting in a deficit of $505.04 after payment of 
transportation costs and other charges. 

7. The formal complaint was filed on June 21, 1945, which was 
within nine months from the time the alleged cause of action accrued. 


CONCLUSIONS 


There appears to be no dispute between the parties as to the salient 
facts in connection with the contract of purchase and sale, or as to the 
condition of the carrots upon arrival in Miami. 

Complainant does not deny that the carrots sold to respondent were 
to be washed, and produced no testimony to refute respondent’s allega- 
tion that the carrots were to be “individually” washed. As a matter 
of fact, in its telegram to the Department, dated December 29, 1944, 
complainant stated: “We did not include in our wire of confirmation 
that the carrots were washed, although we advised him over the tele- 
phone they were washed, and we presumed they were individually 
washed.” Federal Inspector Fred W. Luffman, who inspected the car, 
stated, in a letter to the Department, dated May 3, 1945, that : “I would, 
without hesitating, state that the above-menioned lot was one of the 
dirtiest I ever had the occasion to inspect.” 

Respondent’s witness, Hyman Swordlin, who negotiated the sale, 
said he examined the carrots on December 26, 1944, the date he received 
notice of arrival in Miami, and on the same day he had a conversation 
over the telephone with Walter Gillarde, of L. Gillarde Company, 
and informed him of the condition the carrots were in, that they were 
not what respondent bought, and that they could not use them. 

Respondent’s defense in the proceeding is based upon the undis- 
puted facts that the carrots tendered were not washed, that com- 
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plainant assured respondent that they were washed, that both parties 
understood that they were to be individually washed, and that be- 
cause of complainant’s failure to deliver individually washed car- 
rots, respondent refused to accept the shipment. However, it is also 
undisputed that the basis of the contract was “f.o.b. California, Kan- 
sas City acceptance final.” The term “acceptance final” means that 
the buyer accepts the produce at the point designated and has no 
right of rejection thereafter; the buyer’s only remedy in this kind of 
purchase is to accept delivery of the shipment at destination and set 
up a claim against the seller for any loss sustained. LeRoy Dyal Co., 
Inc., v. Chas. R. Allen (C.C.A. 4th, No. 5578, Decided April 15, 1947). 
The loss to respondent here would have been that which directly and 
naturally resulted from complainant’s breach in failing to deliver 
washed carrots. But respondent did not accept the carrots as re- 
quired by the term “acceptance final;” to the contrary it rejected 
the carload. By such conduct, respondent barred itself under the con- 
tract from setting up the breach by complainant, and, therefore, the 
breach may not be further considered. 

The testimony submitted on behalf of respondent to show that the 
carrots were not disposed of to the best advantage is not sufficient 
to refute the correctness of the items and the amounts contained in 
the accounting submitted by Kaler Produce Company to L. Gillarde 
Company. The supplemental report of investigation developed to 
the fullest extent that the accounting was proper. The small amount 
received for the carrots on resale appears to have resulted from the 
lack of a demand at that time for carrots in quantity at Miami and 
the vicinity. Notwithstanding, Kaler Produce Company voluntarily 
made a refund of $100 to complainant, in order to settle amicably 
any dispute as to its accounting, which amount should be deducted 
from any sum awarded to complainant as reparation in this case. 

It is concluded that respondent’s refusal to accept the carrots in 
accordance with the contract was a violation of section 2 of the act, 
and that because of respondent’s acts, complainant suffered damages 
represented by the difference between the amount for which the com- 
modity was sold to respondent and the amount of the deficit upon the 
resale thereof, being the sum of $1,095.04, less $100 which has been 
paid to complainant, as a rebate, by Kaler Produce Company. The 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $995.04, with interest thereon at 5 
percent per annum, from December 26, 1944, until paid. 

The facts and circumstances set forth herein shall be published. 
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Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1519) 


Hicerns Porato Company v. Boaz CrawrorD. PACA Doc. No. 4580. Decided 
June 2, 1947. 


Contract of Purchase and Sale—Failure to Pay Fixed Purchase Price—Effect 
of Provision Relating to OPA Ceiling Prices 


Where the contracts stated a fixed price, with provision for increase or decrease 
to meet changes in ceiling prices, and ceiling prices were not in effect at the 
time for performance, it is held that removal of ceiling prices eliminated, 
for the period of suspension or removal, the possibility that the fixed price 
would be changed other than by consent of the parties, and respondent was 
obligated by the terms of the contracts to pay the fixed price agreed upon.* 


Evidence—Inadmissability of Parol or Extrinsic Evidence to Vary or Contradict 
Written Terms of Contract 


Where the parties entered into written contracts, after negotiations, and re- 
spondent offered evidence to show that the contracts did not express the 
agreement reached in the negotiations, it is held that parol or extrinsic evi- 
dence is not admissible to vary or contradict the terms of the written agree- 
ments, and that the negotiations of the parties are presumed to have been 
merged in the written instruments,* 


. T. L. Degnan, of Grand Forks, North Dakota, for complainant. Mr. John EB. 
Sebat, of Jones, Grant, Sebat and Stipp, of Danville, Illinois, for respondent. 
Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On February 21, 1946, Roy L. Higgins and George L. Higgins, 
partners, doing business under the name and style of Higgins Potato 
Company in Grand Forks, North Dakota, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a et seg.) against Boaz Crawford, an individual engaged 
in business in Danville, Illinois, seeking reparation for the unpaid 
balance of the purchase price on 18 carloads of potatoes sold to re- 
spondent. 

Complainant alleges that on or about May 29, 1945, it sold to re- 
spondent 30 carloads of potatoes at an agreed price of $2.73 per cwt. 
delivered at Danville, Illinois, shipment in September or October 1945. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Complainant alleges further that respondent accepted and paid the 
contract price for the first 10 carloads of potatoes shipped by com- 
plainant, but that 18 additional carloads shipped by complainant were 
accepted by respondent and paid for at market prices, which payments 
totaled $4,617 less than the contract price therefor. 

In answer to the complaint, respondent alleges that the contract 
between the parties was to the effect that the potatoes were sold at 
Office of Price Administration ceiling price at date of shipment, and 
that the 18 carloads of potatoes in dispute were shipped after ceiling 
prices on potatoes had been removed. Respondent alleges further that 
removal of ceiling price voided the contract, or in the alternative that 
the price of the potatoes thereafter was to be the regular market price 
on the date of shipment. 

Respondent also filed a cross complaint against complainant seek- 
ing refund for alleged overpayment of $1,188 made under protest by 
respondent to complainant for 5 carloads of potatoes shipped by com- 
plainant after ceiling prices on potatoes had been removed on Sep- 
tember 14, 1945. The carloads of potatoes referred to in the cross 
complaint are included in the 10 carloads for which payment in full 
is acknowledged by complainant in the original complaint. 

The record includes a report of investigation served on complainant 
and respondent respectively on April 16, 1946. 

A hearing was held in Danville, Illinois, on November 6, 1946. Both 
parties were represented by counsel at the hearing. 

The record shows that respondent received a letter dated May 18, 
1945, from complainant containing the following offer : 

“We quote you as follows for September or October shipment—buyer’s option: 

U § 1 Size A Triumphs, Pontiacs and Red Warbas 2.77 deld * * *.” 
On May 29, 1945, respondent talked to complainant by telephone and 
the parties entered into an agreement for purchase and sale of 30 car- 
loads of potatoes. On the same date complainant wrote respondent 
as follows: 

“Confirming our telephone conversation with you today on sale of: 

15 cars U S ONE A Cobbler Potatoes 

15 cars U S ONE A Pontiac Potatoes 

@ $2.73 per ewt. NET 
delivered * * *.” 

Respondent executed and returned to complainant separate confirma- 
tions of sale enclosed with complainant’s quoted letter, for each of the 
varieties of potatoes described. In addition to the specific price as 
recited in the letter, the confirmations contained this typewritten pro- 
vision : 

“If O.P.A. raises ceiling, we raise price accordingly, If O.P.A. lowers ceiling, 
we lower price accordingly.” 
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Prior to removal of ceiling prices on potatoes by the Office of Price 
Administration on September 14, 1945, complainant had shipped 5 
carloads of potatoes to respondent under the agreement and received 
the contract price therefor. Respondent also accepted 5 additional car- 
loads of potatoes shipped by complainant after removal of ceiling 
prices and under protest paid the contract price which was higher than 
the market price. On October 23, 1945, the parties agreed informally 
that additional shipments would be accepted by respondent upon pay- 
ment of market prices, and that payment or nonpayment of the differ- 
ence between market and contract price would be submitted for 
determination pursuant to provisions of the Perishable Agricultural 
Commodities Act, 1930. Accordingly, 18 additional carloads were 
accepted by respondent after October 23, 1945, and paid for at market 
prices, totaling $4,617 less than the contract price. 

At the hearing the parties stipulated that respondent accepted 18 
carloads of potatoes and paid market prices therefor but that re- 
spondent has failed and refuses to pay the difference of $4,617 between 
such market prices and the contract price claimed by complainant. 
The parties stipulated further that respondent paid the specified con- 
tract price for 5 carloads of potatoes shipped by complainant after 
removal of ceiling prices and that the total payment therefor was in 
excess of market prices to the extent of $1,188, which is the amount 
claimed by respondent from complainant in respondent’s cross com- 
plaint. It was stipulated further by the parties that 2 carloads of 
potatoes shipped by complainant to respondent were diverted oy com- 
plainant and that no claim is made by either party with respect to 
said shipments. The parties stipulated further that there are no ques- 
tions as to quality, quantity or shipping dates of any of the carloads 
of potatoes in issue in this case. The parties stipulated further that if 
the complainant is entitled to any relief it is entitled to the sum of 
$4,617 and that if the respondent is entitled to any relief under his 
cross complaint he is entitled to the sum of $1,188. 

Complainant George L. Higgins testified at the hearing that the 
contract was made for a specific price of $2.73 net per cwt., delivered 
in Danville, Illinois. Respondent testified that it was the intention 
of the parties that the potatoes were purchased on the basis of ceiling 
price at the time of shipment. 


FINDINGS OF FACT 


1. Complainant and cross respondent, Higgins Potato Company, is 
a partnership consisting of Roy L. Higgins and George L. Higgins, 
whose address is Grand Forks, North Dakota. Complainant was 
licensed under the act at the time of the transaction involved herein, 
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9. Respondent and cross complainant, Boaz Crawford, is an indi- 
vidual whose address is Danville, Illinois. Respondent was licensed 
under the act at the time of the transaction involved herein. 

3. On May 29, 1945, complainant sold to respondent 15 carloads of 
U. S. 1A Cobbler potatoes and 15 carloads of U. S. 1A Pontiac 
potatoes at $2.73 per cwt. net delivered in Danville, Illinois, subject 
to the provision that if the ceiling price on potatoes should be raised 
or lowered by the Office of Price Administration, the contract price 
would be raised or lowered accordingly. — 

4. The Office of Price Administration removed the ceiling price 
on potatoes as of 12:01 a. m., September 14, 1945, and no such ceiling 
price was in effect at the time 23 carloads of potatoes were shipped 
pursuant to the contracts. 

5. Respondent accepted and paid the specified contract price for 
5 carloads of potatoes shipped by complainant prior to September 14, 
1945. 

6. Respondent accepted and paid under protest the specified con- 
tract price for 5 additional carloads of potatoes shipped by complain- 
ant after September 14, 1945. The contract price for said 5 carloads 
exceeded market prices therefor in the total amount of $1,188. 

7. In accordance with an agreement reached by the parties on 
October 23, 1945, respondent subsequently accepted 18 additional car- 
loads of potatoes shipped by complainant and paid complainant 
market prices therefor, with the understanding that the question of 
payment or nonpayment of the difference between such market prices 
and contract price be determined in proceedings under the Perishable 
Agricultural Commodities Act, 1930. The contract price for the 
said 18 carloads exceeded market prices therefor in the total amount 
of $4,617. 

8. Two carloads of potatoes shipped by the complainant to respond- 
ent under the contract were diverted by complainant and neither party 
makes any claim respecting said shipments. 

9. Complainant sustained a loss of $4,617, being the difference 
between the market prices paid by respondent and the contract price 
therefor on 18 carloads of potatoes accepted by respondent after 
October 23, 1945, no part of which has been paid by respondent. 

10. Formal complaint was filed on February 21, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In the latter part of May, 1945, complainant and respondent entered 
into negotiations for the sale and purchase of potatoes. An oral agree- 
ment was reached, which was followed by the execution of two con- 
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tracts dated May 29, 1945. The contracts are in the form of two 
Confirmations of Sale, signed by both parties, each for 15 carloads 
of potatoes of different description. Each contract provided that the 
price should be “$2.73 per cwt. net delivered” and further provided 
tltat if ceiling prices should be raised or lowered, the contract price 
would be raised or lowered accordingly. No other reference to ceil- 
ing prices appears in the contracts. Each contra¢ also contained the 
following provision :_ 

“This qontraet expresses the entife agreement between buyer and seller, and 
‘any changes must be subject to written approval of both parties.” 

There has been no disclosure of any change in the agteements 
approved in writing by both parties. 

Respondent would have us disregard these written contracts and 
determine the rights of the parties on the basis of the oral agreement 
which it contends was reached in the negotiations. Respondent 
claims that $2.73 was the delivered ceiling price on potatoes at the 
time of the negotiations and the execution of the contracts; that 
the parties were thinking in terms of ceiling prices and were con- 
tracting with reference thereto; that the parties orally agreed to 
the purchase and sale of potatoes at “ceiling price at time of deliv- 
ery” and not the specific price of $2.73; and it is this oral agreement 
that should be given effect. In its brief respondent says that “the 
parties here did not place the great weight on the terms of the con- 
firmations of sale, that Complainant now contends. Both parties 
seemed to regard them, until after September 13, 1945, as merely 
printed forms recording a sale, the terms mere formalities, their 
understanding the controlling factor.” 

The very purpose of written contracts is to avoid disputes of this 
kind. Respondent does not deriy having signed the confirmations 
of sale and there is no claim or showing of accident, fraud, or 
mutual mistake in connection with their execution. It is well estab- 
lished that parol or extrinsic evidence is not admissible to vary or 
contradict the terms of a written contract, and that conversations 
or agreements of parties prior to the execution of a written instru- 
ment are presumed to have been merged in the written agreement. 
G. L. Webster Co., Inc. v. Trinidad Bean & Elevator Co., 92 F. 2d 
177 (C. C. A. 4th, 1937) ; Kendrick v. Speck, 67 F. 2d 295 (C. C. A. 
4th, 1933) ; Kaplan v. American Cotton Oil Co., 12 F. 2d 969 (C. C. 
A. 5th, 1926); Hartford Fire Insurance Co. v. Webster, 69 Ill. 392 
(1873). We therefore conclude that in determining the rights of 
the parties consideration can be given only to the written confirma- 
tions of sale. 

Respondent then argues that the contract provisions with respect 
to price should be construed as though the wording had been “ceil- 
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ing price at time of delivery.” There is no real ambiguity in the 
contracts as written, and there is therefore no basis for construc- 
tion. Furthermore, the contracts appear to express exactly what 
it is said the parties had in mind, namely, that ceiling price at time 
of delivery should control, both parties assuming that ceiling prices 
would then be in effect. Respondent does not contend that the 
parties. contemplated the possibility that no price ceilings would be 
in effeat at the time of delivery, and that they intended to provide 
for that contingency. . 

In contracts for the fature delivery of commodities during the 
period of price control, it was not unusual for parties to state their 
understanding as to price in terms of ceiling prices. As brought 
out in the record in this case, two forms of expression were used 
in contracts for potatoes: (1) a fixed price in dollars and cents, 
which represented. ceiling price at the time of the contract, with 
provision for upward or downward adjustment to meet changes in 
ceiling prices; and (2) “ceiling price at time of delivery,” or some 
similar term. Regardless of which form was used, the buyer would 
be obligated to pay and the seller entitled to receive neither more 
nor less than the applicable ceiling price at the time of delivery, if 
ceiling prices were in effect at such time. In other words, if ceiling 
prices continued in effect throughout the period of performance it 
would make no difference to either buyer or seller which method of 
expressing price had been used. The difference between the two forms 
becomes material and apparent when, as occurred in this case, no ceil- 
ing prices are applicable at the time specified for performance. In 
such event, a contract in which the price is stated as “ceiling price at 
time of delivery,” in the absence of any other provision for deter- 
mining price, would be either unenforceable for indefiniteness or the 
buyer would be obligated to pay a reasonable price. Sec. 9, Uniform 
Sales Act. But a contract containing a fixed price, with provision 
for adjustment, is not so affected. A price has been stated and sus- 
pension or removal of the ceiling price simply eliminates, for the 
period of such suspension or removal, the possibility that the fixed 
price may be increased or decreased other than by consent of. the 
parties. 

In essence, the situation here is one in which the parties did not make 
provision for the contingency of removal of price control on potatoes, 
with the result that respondent now finds himself obligated to pay 
more for the potatoes bought than would have been the case if the 
price had been expressed in other terms, or if provision had been made 
that market price, for example, should control in the event price 
ceilings should be removed. We have no authority to rewrite the con- 
tracts. As stated in Robinson v. Bowe, 73 F. 2d 238 (C. C. A. 8, 1934) : 
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“In construing a written contract, the court will carry out as far as possible the 
intention of the partie’, but is bound by the intention as disclosed by the instru- 
ment executed between them. [cases cited] The courts may not add to a con- 
tract that which it does not contain nor add thereto that which subsequent events 
develop would have been advantageous to one of the parties.” 

An analogous situation was presented in Johnson v. Igleheart 
Brothers, Inc., 95 F.2d 4 (C. C. A. 7, cert. denied, 304 U. S. 585, rehear- 
ing denied, 305 U. S. 670). In that case the plaintiff entered into 
written contracts with the defendant whereby the plaintiff was to pur- 
chase flour from the defendant at stated fixed prices ranging from 
$4.95 to $5.90 per barrel, which prices included processing taxes under 
the Agricultural Adjustment Act. The amount of such taxes included 
in the prices was not stated. The contracts made express provision for 
the protection of the seller in the event the processing tax should be 
increased, and for the protection of the buyer in case the tax should be 
reduced, decreased or abated. When the Agricultural Adjustment Act 
was declared unconstitutional (United States v. Butler, 297 U.S. 1), 
thus annulling the processing tax altogether, the buyer sued to recover 
the amount paid to the seller which represented the amount of such 
taxes included in the aggregate prices paid under the contract. It was 
held that the plaintiff was not entitled to recover the amount of taxes 
so paid ; that while there were express provisions for the contingencies 
of an increase or decrease in the tax, no provision was made for 
changing the price if the tax should be annulled. In its opinion the 
court said: 


“In other words, we are asked, by construction, to afford the plaintiff protection 
against a contingency other than that which the parties themselves provided, 
oa * * * * * * 

“Tt seems clear to us that the law is well settled that where parties expressly 
contract, under what circumstances an obligation may arise with reference to 
a certain subject-matter, where the same is entered into without fraud or mutual 
mistake, it excludes the possibility of an implied covenant of a contradictory or 
different nature. In the instant case, the alleged implied covenant, of course, is 
not contradictory to those expressly made, but it certainly is different and in 
addition thereto. There is no claim of fraud or mutual mistake; the parties 
were dealing at arms’ length, and so far as is shown, there was no effort or in- 
tention on the part of either to prevent the other from incorporating any provision 
necessary for the protection of the contracting parties. If the parties had 
desired or intended to provide for the contingency here presented, they could and, 
no doubt, would have done so.” 


Respondent contends that upon the removal of price ceilings on 
potatoes, it became obligated to pay reasonable market prices, citing as 
authority Domhoff and Joyce Company v. Hamilton Furnace Com- 
pany, 140 N. E. 485, 108 Ohio State 25 (1923). In that case the parties 
had agreed that in the event of removal of government ceiling price 
on coke, which was the subject of the contract, the parties would re- 
negotiate regarding price. No new price having been agreed upon, the 
court held that reasonable market price should prevail. The reasoning 
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of that case is not applicable here, because the parties did not contract 
to renegotiate price if price ceilings should be removed. 

Respondent points out that the contracts provide that “Any terms of 
sale, not outlined above will be governed by uniform conditions govern- 
ing sales.” The contention is that the removal of price ceilings on 
potatoes made this provision effective ; that the applicable provision of 
“uniform conditions governing sales” would be Section 9 of the Uni- 
form Sales Act, which provides in substance that where price is not 
otherwise determined, the buyer must pay a reasonable price; and that 
therefore respondent is obligated to pay no more than market price, 
which would be a reasonable price. The obvious answer to this argu- 
ment is that the contracts themselves, in clear and unequivocal terms, 
state a price of “$2.73 per cwt. net delivered.” 

For the reasons outlined above, it is concluded that the parties 
were bound by the written confirmations of sale and respondent was 
obligated to pay to complainant the contract price of $2.73 per cwt. 
net delivered for potatoes delivered under the contracts after removal 
of the ceiling price. Respondent’s failure to pay the contract price 
for potatoes shipped by complainant and received by respondent was, 
and is, in violation of Section 2 of the act. Reparation should be 
awarded complainant in the amount of the difference between the con- 
tract price and the amount paid, or $4,617, with interest from Novem- 


ber 17, 1945. Respondent’s cross complaint against complainant 
should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,617, with interest thereon at 5 percent 
per annum from November 17, 1945, until paid. 

Respondent’s cross complaint against complainant is dismissed. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1520) 


S. Borner & SoNs AND J. ARTHUR McBribE v. THE LOGIN CorPoRATION. PACA Doc. 
Nos. 4508 and 4504. Decided June 4, 1947. 


Contract of Purchase and Sale—Failure To Deliver—Effect of Provision 
Relating to OPA Ceiling Prices 


Where respondent contracted to sell and complainant to buy carloads of grapes 
at a specific price for future shipment after a certain date with the provision 
that respondent would receive any increase in OPA ceiling price after that 





568 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D, 


date, but before that time the OPA ceiling was removed and respondent 
refused to ship the grapes, held that since the price was specific the removal 
of OPA ceilings did not abrogate the contract, and respondent’s failure to 
ship entitles complainant to an award of reparation in amount of the differ- 
ence between the contract price and the cost of replacements.* 


Principal and Agent—Failure To Pay Brokerage Fee—Inapplicability of 
Custom and Usage 


Where respondent’s broker negotiated a contract of sale of grapes but respondent 
refused to ship the grapes to the buyer and refused to pay the broker his 
commission alleging that by custom no brokerage was due until the buyer 
received and paid for the shij»ments, held, that such custom would not apply 
where respondent repudiated the contract, and reparation should be awarded 
the broker in amount respondent contracted to pay him as a commission 
for negotiating the contract.* , 


Messrs. Bernstein, Weiss & Tomson, of New York, New York, for complainants. 
Messrs. Shearer & Thomas, of San Francisco, California, for respondent. 
Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
Two complaints against respondent are involved; but since they arose 
out of the same transaction, they have been consolidated here for 
purposes of final determination. The formal complaint in PACA 
Docket No. 4504 was filed on January 13, 1945, by complainant S. 
Botner & Sons (hereinafter called Botner). Botner alleges that 
respondent, pursuant to a contract of purchase and sale, failed to 
deliver 15 carloads of grapes and this conduct resulted in a com- 
pensable loss. In the other formal complaint, PACA Docket No. 
4503, which was received December 13, 1944, complainant J. Arthur 
McBride alleges that respondent failed and refused to pay him an 
agreed brokerage fee for negotiating, on behalf of respondent, the 
sale to Botner of the 15 carloads of grapes. An investigation of the 
informal complaints, received prior to the formal proceedings, was 
made by the Department. A copy of the report of this investigation 
and copies of the formal complaints were served upon respondent on 
March 19, 1945. Complainants were also served with copies of the 
report. 

Respondent filed an answer on July 16, 1945, an extension of time 
for doing so having been granted, in which the allegations of the 
complaints were denied generally. On December 11, 1945, an amended 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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answer was filed to each complaint. Respondent admits entering into 
the contract with Botner but alleges that it did so on the basis of 
Federal ceiling prices, and these prices were subsequently abolished, 
which terminated the contract by operation of law. As to the com- 
plaint made by McBride, respondent asserts that because of a trade 
custom the brokerage would become due only upon delivery of the 
grapes and their acceptance by Botner. 

These proceedings, by agreement of the parties, were conducted 
under the shortened procedure and evidence was submitted by deposi- 
tions. 

The facts are not in dispute. On September 15, 1944, respondent 
telegraphed J. Arthur McBride, who was at that time in San Fran- 
cisco, California, requesting him to solicit orders for the purchase of 
storage grapes for shipment after December 11 at the ceiling price 
prevailing at that time. McBride wrote respondent on September 
16 that Botner had agreed to take 10 carloads and “you to protect my 
brokerage on this transaction—should be 5¢ per lug.” Respondent’s 
telegram in reply reads, in part: 

“« * * * PRICE 2.50 FOB CALIFORNIA PLUS TEN CENT EXPORT 

PREMIUM AND THREE CENTS BROKERAGE FOR YOU WHICH PRESENT 
CEILING FOR SHIPMENTS AFTER DECEMBER 11TH. HOWEVER THERE 
IS POSSIBILITY OF CEILING BEING RAISED AND IF SO WE ARE TO 
RECEIVE THIS HIGHER CEILING STOP REGULATIONS DO NOT PERMIT 
MORE THAN THREE CENT BROKERAGE STOP ALL STORAGE CHARGES 
AFTER DECEMBER 11TH FOR BUYERS ACCOUNT STOP WIRE CONFIRMA- 
TION AIRMAIL DEPOSIT.” 
The respondent, on September 21, 1947, confirmed to McBride an in- 
crease of this order by Botner to 15 carloads. It was further agreed 
by all parties concerned that Botner would pay a deposit of $500 on 
each carload with the balance to be paid on December 11. The total 
deposit of $7,500 was sent to, and received by, respondent. 

The Office of Price Administration abolished the ceiling prices on 
grapes on October 10, 1944, including the ceiling price on shipments 
to be made after December 11. Due to exceptionally good demand, 
prices were materially increased at once by shippers in California. 
Respondent immediately transmitted this information to McBride and 
stated that the quantity of grapes for Botner could not be guaranteed 
and, furthermore, the price would have to be changed to approximately 
$3.50 per lug, plus storage charges. Botner requested that respondent 
hold the grapes in storage but the latter denied liability under their 
existing contract by reason of the removal of ceiling prices. 

The record contains a copy of a Standard Confirmation of Sale 
dated September 22, 1944, which is signed by “Botner” for S. Botner 
& Sons and by J. Arthur McBride for the respondent. Copies of 
the confirmation were sent by McBride to respondent and Botner. 
The material portions of the confirmation read as follows: 
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“Fifteen (15) cars Calif. Emperor storage grapes—U S one—lugs—when 
packed 28 lbs net—Price Two dollars and fifty cents ($2-50) per lug—plus ten 
cents (10¢) per lug export premium—plus three cents (3¢) per lug brokerage— 
Total cost FOB car Calif to December—11—1944—two dollars and sixty-three 
cents ($2-63) per lug—After December—11—1944 any increase in USA Ceiling 
price with storage and insurance to be paid by S. Botner—the storage and in- 
surance to December—11—1944 to be paid by Login Corporation USA Govern- 
ment inspection certificate U S one—with—Meets Canadian import require- 
ments—dated the day the grapes are stored—to be airmailed to S. Botner & 
Sons—this inspection certificate to be final—when shipped 3 copies Can. Customs 
invoices—form M A—to be airmailed to S. Botner & Sons 4 Copies Export 
Declaration to be filed with Railroads by—Login Corp—Packages to be 
marked—Produce of USA ‘The above contract—subject to suitable weather in 
Calif—to permit harvesting grapes.” 

In the complaint filed by Botner, it is alleged that, by reason of 
respondent’s failure to ship the grapes, damages were sustained in the 
sum of $19,176.98, such amount being the difference between the total 
purchase price of $43,905.22 for 16,694 lugs and the sum of $63,082.20 
which was paid for purchases in replacement. McBride claims that 
the brokerage due him totals $495, computed at three cents each for 
16,500 lugs of grapes contained in 15 carloads. 


FINDINGS OF FACT 


1. Complainant S. Botner & Sons is a partnership, composed of Sam 


Botner, Harry Botner and Morris Botner, whose address is 515 
Richmond Street, Montreal, Quebec, Canada. 

2. Complainant J. Arthur McBride is an individual whose address 
is 1665 Trudel Avenue, Montreal, Quebec, Canada. 

3. Respondent, The Login Corporation, is a corporation whose 
address is 300 Montgomery Street, San Francisco, California. 
Respondent was licensed under the act at the time of the transaction 
involved herein. 

4. On or about September 21, 1944, respondent contracted to sell, 
and Botner agreed to purchase 15 carloads of Emperor storage grapes 
from the Exeter District of California to be shipped after December 
11, 1944, at the agreed price of $2.50 per lug, plus 10 cents each for ex- 
port premium and 3 cents for brokerage or a total price per lug of $2.63, 
f. o. b. California. The parties agreed that the grapes shall be packed 
28 pounds per lug and grade U. S. No. 1 when placed in storage; and 
the Federal inspection certificates shall be final. It was further agreed 
that “After December 11, 1944 any increase in U. S. A. Ceiling 
price with storage and insurance to be paid by S. Botner.” 

5. J. Arthur McBride was authorized to, and did, act for the 
respondent in negotiating the contract with Botner. Respondent 
agreed to pay McBride a commission of 3 cents per lug for his services. 
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6. Office of Price Administration Maximum Price Regulation 426, 
Amendment 46, effective August 4, 1944, contained a maximum price 
of $2.40 for table grapes from the area involved in this proceeding, in 
98 pound lugs, where the grapes were to be shipped between December 
11, 1944, and the end of the then current grape season. In addition, 
13 cents were allowed by the applicable price schedule for sales made 
through a broker or a salaried representative, and export price 
regulations provided for a 10-cent export premium. The maximum 
price regulations fixed the charge of the broker at 3 cents per lug. 
On October 10, 1944, Maximum Price Regulation 426, as amended, 
was terminated by the Office of Price Administration. 

7. On October 10, 1944, respondent, by telegraph, informed McBride 
that the ceiling prices on grapes had been removed; and due to rain on 
October 7, it had discontinued the storing of grapes. Respondent 
further stated that it would be willing to sell some carloads of grapes 
already in storage at $3.25 per lug, plus storage charges, for prompt 
shipment, or $3.50 per lug plus storage for future delivery. 

8. The rainfall in the Exeter District of California measured not 
in excess of three hundreths of an inch on October 7 which was not 
abnormal and would not affect the grapes harvested thereafter for 
storage purposes, 

9. On and after October 10, 1944, respondent refused to store the 
grapes for Botner or to ship the 15 carloads at once at the price con- 
tained in their September contract. 

10. On September 23, 1944, Botner forwarded to respondent a draft 
in the amount of $7,500. This amount constituted a $500 deposit for 
each of the 15 carloads of grapes purchased. Respondent returned 
the deposit to Botner on October 26. 

11. Botner purchased as replacements 15 carloads of California 
Emperor grapes, in 28 pound lugs when packed, which graded U. S. 
No. 1 at shipping point or Chicago. The prices paid did not include 
freight, or precooling charges. Most of the grapes were shipped to 
Botner prior to December 11, 1944. These purchases were as follows: 
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12. Computed at the price per lug of $2.63, the total cost of 16,694 
lugs would be $43,905.22. This amount is $19,176.98 less than Botner 
paid for the same number of lugs purchased in replacement. 

13. The two formal complaints were filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 


On October 10, 1944, respondent’ repudiated the contract entered 
into with Botner for the purchase and sale of storage grapes. The 
issue involved here is whether this contract was abrogated by the 
removal of the maximum price regulations of the Office of Price Ad- 
ministration. For purposes of consideration, this issue is divided into 
two parts, viz (1) what were the terms of the contract and (2) what 
was the effect thereon of the removal of ceiling prices. 

The evidence shows that by telegram dated September 15, 1944, 
McBride was requested by respondent to book orders for storage grapes 
for shipment after December 11 at the “ceiling price prevailing that 
time.” Thereafter, however, the respondent prescribed, by telegram 
dated September 20, 1944, the specific price of $2.63 per lug which was 
the ceiling price, plus other allowable charges, then in effect for ship- 
ments to be made on and after December 11, 1944. In accordance 
with respondent’s telegram, McBride made out, and sent to Botner 


and respondent, a confirmation of sale including a breakdown of the 
price, $2.63. No objection was voiced by respondent to the terms set 
forth in the confirmation of sale which contained the following 
provision : 


“Unless the seller makes immediate objection upon receipt of his copy of this 
Standard Confirmation of Sale, showing sale was made contrary to authority 
given the Broker or Salesman, he shall be conclusively presumed to agree that 
the terms of sale as set forth herein are fully and correctly stated.” 

Respondent contends that the contract was made on the assumption, 
by both parties, that it embodied, and would be governed by, ceiling 
prices, and that ceiling prices would continue in effect. If the situa- 
tion was one where the price was to depend upon a particular ceiling 
price, whatever it may be, prevailing at the time the produce was to 
be shipped, the absence of a ceiling price at the time of shipment either 
would make the contract unenforceable, as contended by respondent, 
or the buyer would be obligated to pay a reasonable price. It has 
been stated that where there is a contract to sell goods at a price, or 
on terms, to be fixed by a third person this express condition qualifies 
the obligations of both buyer and seller; and if such third person, 
without fault of the parties, cannot or does not fix the price or terms, 
the seller is released from his obligation to sell and deliver and the 
buyer is released from his promise to accept and pay. Louisville Soap 
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Co. v. Taylor (C. C. A. 6th, 1922) 279 Fed. 470, 479; Ross Lwmber 
Co. v. Hughes Lumber Co. (C. C. A. 5th, 1920) 264 Fed. 757. In Na- 
tional Importing & Trading Co., Inc. v. Clark (C. C. A. 2d, 1920, 270 
Fed. 54, the buyer agreed to buy on the following terms: “It is under- 
stood and agreed that whatever price the government deems proper to 
fix shall be acceptable to the buyer.” The government did not fix a 
price as contemplated by the parties; and the court stated “Nor can the 
court read into the contract a fixed price, when no price has been fixed 
by a third party, whom it has been agreed upon should fix the price.” 

But the parties here agreed upon a fixed price. _We cannot hold, 
in the face of the clear statements to the contrary contained in the 
record, that they intended the price to be fixed by some ceiling price 
regulation in the future. No doubt the parties thought the ceiling 
price regulations would continue in effect, but the parties to a contract 
are bound to provide for any such contingency. It has long been 
recognized that performance will not be excused in the absence of a 
clause for a dispensation, even for unforeseen difficulties, or because 
the contract turns out to be hard and improvident or less profitable. 
Columbus Ry. & Power Co. v. Columbus, 249 U. S. 399, 412 (1919). 

The only contingency as to price, set’ forth in the broker’s confirma- 
tion of sale, is “After December—11—1944 any increase in U § A Ceiling 
price with storage and insurance to be paid by S. Botner.” The ceil- 
ing prices were not increased; instead, the maximum price regulation 
was terminated. Since the contingency clause was of a limited nature, 
it is not to be extended by construction contrary to the expressed in- 
tention of the parties so as to embrace other contingencies. Golding 
Bros. Co. v. Dumaine (C. C. A. 1st, 1937) 93 F. 2d 162, 115 ALR 664. 
The situation here, we think, is governed by Sparks Mill. Co. v. Powell, 
283 Ky. 669, 143 S. W. 2d 75 (1940). In this action by the seller for the 
price of flour sold, the buyer counterclaimed for the recovery of the 
processing tax, paid as part of the price, which had been declared un- 
constitutional. In the opinion the court said: 

“If the parties intended to provide that the Milling Company should refund to 
the Baking Company that part of the purchase price of the flour which represented 
the amount of the processing taxes from which the Milling Company was relieved 
by the act being adjudged unconstitutional, it would have been easy for them to 
have used apt language to that effect. They did not do this but chose to provide 
only for a deduction from the price in the event of a decrease in the tax or an 
abatement of the tax as provided for under the act itself through and by the 
agencies designated by the act.” 

It is concluded, in view of the foregoing, that the removal of the 
maximum price regulations did not terminate the contract. Comp. 
Gen. Decisions, B. 62314, Decided December 19, 1946. Respondent’s 
repudiation of the contract with Botner was, therefore, a violation of 
section 2 of the act. 
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The usual measure of damages for a buyer’s failure to deliver applies 
where the contract is repudiated before the time of delivery, that is, 
the difference between the contract price and the market price at the 
time or times when the produce ought to have been delivered. Roehm 
v. Horst, 178 U.S. 1; 5 Williston, Contracts, § 1397; 52 HLR 817. The 
price quoted by respondent on October 14, 1944, for storage grapes was 
$3.50 per lug, which with storage, export premium and other charges 
would make a total cost of $3.83 for delivery on December 11, 1944, 
The market value of grapes on December 11, 1944, was at least $4. 
The average price per lug paid by Botner for replacements and the 
price upon which its claim is based was $3.78, which is less than the 
market value of grapes for future delivery prevailing at the time of the 
repudiation by respondent or the market value on December 11. Cf. 
Joseph Denunzio Fruit Co. v. Associated Fruit Dist., 6 A. D. 1, 139, 
147. Reparation should be awarded Botner against respondent for the 
difference between the contract price and the cost of the replacements, 

When the controversy between Botner and respondent first arose on 
October 10, 1944, respondent stated in effect that the contract was 
terminated because, in addition to the removal of ceiling prices on 
grapes, the rainfall on October 7 made the grapes unsuitable for ex- 
tended storage. The confirmation of sale made the contract subject 
to suitable weather to permit harvesting grapes for storage. The rain- 
fall was insignificant and did not warrant the imposition of the con- 
tingency clause. Further, that defense was not raised in the answer 
to Botner’s formal complaint and apparently was abandoned. 

Respondent contracted to pay McBride 3 cents per lug as a commis- 
sion for negotiating the contract with Botner. This was the maximum 
allowed a broker under the OPA regulation. McBride performed the 
services for which he was engaged. Respondent’s contention is that 
by reason of a trade usage, McBride was not entitled to any commission 
under the circumstances involved herein. Evidence of such custom 
was submitted by depositions of two witnesses, L. P. Gainsborough, 
President of The Login Corporation, and A. E. Pruner, a grower and 
shipper of deciduous fruits for many years, who lives in Exeter, 
California. It appears from their testimony that, by some usage or 
practice of the fruit trade, a broker is not entitled to his commission 
until after the buyer has paid the purchase price to the seller. But 
such usage or practice should not be construed to confer an abortive 
right for the brokerage when, as is the case here, the seller unjustifiably 
repudiates the contract of sale. Respondent cannot by its own default 
absolve itself of liability. Respondent’s failure to pay the commission 
to McBride was a violation of section 2 of the act and reparation 
should be awarded McBride for $495. The facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay, as 
reparation, to complainant Sam Botner & Sons the sum of $19,176.98, 
and to complainant J. Arthur McBride the sum of $495, both amounts 
with interest thereon at 5 percent per annum from October 10, 1944, 
until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1521) 


PACA Doc. No. 4537.* Decided June 12, 1947. 
Dismissal of Petition for Reconsideration 


Where complainant was awarded reparation and respondent’s counterclaim was 
dismissed, and respondent filed a petition for reconsideration, held: (1) prior 
decision holding tomatoes were of “good quality” not shown to be unwar- 
ranted; (2) respondent’s counterclaim for loss of profits was properly 
dismissed; (3) complainant’s filing of a claim for damages with the carrier 
was for the benefit of both parties and therefore not improper; and the 
petition should be dismissed without making prior service thereof on com- 
plainant. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 
Order Dismissing Petition for Reconsideration 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.), complainant was awarded 
reparation against respondent by order dated May 16, 1947 (6 
A. D. 462), and respondent’s counter-claim was dismissed. The award 
was based upon respondent’s rejection of a carload of tomatoes. 
Respondent justified its action upon the ground that the tomatoes 
did not conform to complainant’s warranty of “good quality” at the 
time of purchase and shipment from the interstate loading point. 
Respondent has filed a petition for reconsideration in which it is 
asserted that the order was in error because (1) there was a breach 
of warranty by complainant; (2) there was a “violation of shipping 
contrary to normal custom;” and (3) there “has been overt acts of 
ownership by the complainant which rebut the findings of the Sec- 
retary.” These points will be considered in the order stated. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—HKd. 
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Complainant sold the tomatoes to respondent on August 8, 1945, 
at prices per basket “f. 0. b. shipping point acceptance final.” Ship- 
ment was made from * * * on August 9. Respondent inspected 
and rejected the shipment at * * * on August 16. There was 
no official inspection made of the tomatoes at shipping point. Federal 
inspection made at destination on August 17 established grade defects 
averaging 9 percent, consisting chiefly of scars, catfaces and misshapen 
tomatoes. An average of 4 percent were affected by decay. It was 
concluded from all of the evidence that the tomatoes satisfied the 
warranty of “good quality” at shipping point. Petitioner has failed 
to establish that such conclusion was unwarranted. 

The meaning of petitioner’s second ground standing alone is not 
clear, but evidently has reference to improper loading of the baskets 
in the car. That fact was recognized in the decision but it was con- 
cluded that since the American Stores Company, the prospective buyer 
of the tomatoes at * * * relied upon its own inspection of the 
commodity to determine whether it was suitable for its purposes and 
there was no showing that it declined to purchase because of the 
manner in which the baskets were loaded in the car, or because it 
considered the tomatoes were not of “good quality,” there was a failure 
of proof of a loss of profits, the damages claimed under the counter- 
claim. 

Petitioner’s third ground is directed to complainant’s filing of a 
claim for damages with the carrier. Petitioner states: “The Depart- 
ment of Agriculture was notified under date of February 1, 1946, to 
the effect that a general claim had been filed with the Pennsylvania 
Railroad for the benefit of the owner so that the interest of the party 
who would be deemed the owner of the car would be protected. The 
respondent’s measure of damages were much greater than the com- 
plainant’s, since its claim would be based upon the sale made to the 
American Stores. To allow the filing and settling of the claim, as 
was done in this case, and merely granting the credit against. any 
award is unfair.” 

Since the filing of the claim for damages appears to have been made 
long after respondent refused to accept the shipment, and seems to 
have been filed for the benefit of whom it might concern, such action 
appears to have been taken for the benefit of both parties. 

It is concluded that the grounds for reconsideration are without 
merit and the petition is hereby dismissed without making prior serv- 
ice thereof on complainant. 

This order and the order of May 16, 1947, shall become effective 30 
days after the date hereof. Service of this order shall be made upon 
the parties by registered mail or in person. 
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(A. D. 1522) 


R. G. JAMES v. CATANZARO BANANA & TomMATo Co. PACA Doc. No. 4550. De- 
cided June 12, 1947. 


Failure to Pay Purchase Price 


Where seller fulfilled the obligation imposed upon him by the contract of pur- 
chase and sale of tomatoes, which were purchased after a track inspection 
by the buyer, and were actually delivered to the buyer, the development of 
field disease after delivery cannot affect the buyer’s liability to the seller, 
and buyer’s failure to pay the agreed purchase price for the tomatoes 
entitles complainant to an award of reparation in the amount of the loss 
sustained by him.* 


Contract of Purchase and Sale—Consideration—Latent Defect—Application 
of Doctrine of Caveat Emptor 


Where the buyer of a carload of green tomatoes, which became worthless due 
to a field disease after delivery of the shipment, contends there was a total 
failure of consideration for the contract of purchase and sale, thereby re- 
lieving the buyer of obligation to pay for the tomatoes, it is held that to 
sustain the contention of lack of consideration would nullify the doctrine 
of caveat emptor and would in effect make the seller liable because of the 
latent defect for breach of an implied warranty.* 


Contract of Purchase and Sale—Implied Warranty—Purchase After Track 
Inspection—Field Disease—Application of Doctrine of Caveat Emptor 


Where respondent purchased from complainant a carloud of Mexican tomatoes, 
after a track inspection thereof, and thereafter placed the tomatoes in its 
ripening room where they deteriorated abnormally due to a field disease 
so as to become worthless, it is held, in an action by the complainant to 
recover the purchase price, that since the principle of caveat emptor is an 
accepted doctrine in the State of Missouri where the contract was made, 
and the complainant was not the grower in this case and had no knowledge 
of the latent defect, and neither he nor his agent made any representations 
to respondent concerning the tomatoes and were not informed that the to- 
matoes were for any particular purpose, it must be concluded there was no 
implied warranty on the part of complainant that the tomatoes would 


ripen properly.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Mag W. Soffer 
and Mr. Joseph Nessenfeld, of St. Louis, Missouri, for respendent. Mr. 


Morris D. Spiegel, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On October 2, 1945, R. G. James, Complainant, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act, 1930, as 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.——Ed. 
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amended (7 U.S. C. 1940 ed. 499a et seg.) , seeking an award of repara- 
tion against respondent, Catanzaro Banana & Tomato Co., for the 
failure to pay complainant for a carload of Mexican tomatoes pur- 
chased by respondent. Respondent filed on February 4, 1946, an 
answer in which it is denied that respondent owes complainant any 
amount. In a counterclaim filed as a part of the answer, respondent 
alleges a cause of action for damages resulting from the breach by 
complainant of express and implied warranties concerning the 
tomatoes. 

The record includes a report of investigation made by the Fruit and 
Vegetable Branch, copies of which were served on the complainant 
and respondent by registered mail on January 16, 1946. At the same 
time a copy of the complaint was served on respondent. 

An oral hearing was held in St. Louis, Missouri, on October 30, 
1946, at which time the parties appeared by counsel and submitted 
oral and documentary evidence, including the deposition of complain- 
ant heretofore taken. 

It appears from the record that the tomatoes in question were 
shipped from Sonora, Mexico, on or about December 7, 1944, and were 
purchased by the complainant at Nogales, Arizona, on December 8, 
1944. The car arrived in St. Louis on December 18, 1944, and was 
placed on the team track of the railroad on December 19, for inspection. 
On December 27, D. O. Williams & Co., Inc., complainant’s broker, 
offered to sell the carload of tomatoes to respondent. The tomatoes 
were inspected while on track by respondent, on December 28, 1944, 
and were purchased on that date at the delivered price of $2 per lug. 
The sale is evidenced by a document prepared by the broker and 
signed by respondent, which sets forth the following information: 
“650 lugs tomatoes, car MDT 3442, track 2.00 delivered, 1300.00”. 

The record further shows that on December 28, 1944, the broker 
notified the railroad company to release the car to the respondent. On 
December 30, 1944, at 12:05 a. m. the car was accepted by the respond- 
ent and unloading thereof was made and completed on that date. The 
tomatoes, after being placed in the respondent’s ripening room, deteri- 
orated abnormally so as to become worthless. Phil Catanzaro testi- 
fied that it was not until January 2, 1945, the first working day (the 
previous two days being legal holidays) that he was able to notify 
the broker that the tomatoes were infected with a field disease. The 
witness also testified that at the time of sale the broker assured him 
that the tomatoes would grade 75 percent U.S. No. 1 and would ripen 
properly. The evidence shows that the tomatoes were infected with 
Macrosporium Rot which was not apparent at the time of inspection 
by the respondent on December 28, 1944. An inspection report dated 
December 30, 1944, issued by the Western Weighing and Inspection 
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Bureau (Investigation Report Exhibit 13—A) states that “no decay or 
freezing injury” was found. Complainant, when cross-examined, testi- 
fied that to the best of his recollection he did not buy any other tomatoes 
from the same area and was not informed or did not hear of any 
diseased tomatoes coming from the same general field or crop. 


FINDINGS OF FACF 


1. Complainant is an individual, R. G. James, with his principal 
place of business at Gibson, Tennessee. 

2. Respondent, Catanzaro Banana & Tomato Co., is 4 trade name 
under which Phil Catanzaro, an individual, is engaged in business at 
808-10 North Fourth Street, St. Louis, Missouri. Respondent was 
duly licensed under the act at the time the transaction hereinafter 
described was entered into. 

3. D. O. Williams & Co., Inc., and D. O. Williams, an officer of the 
latter company, at all times herein mentioned, acted as the duly 
authorized agents of the complainant. 

4. Car No. MDT 3442 containing 650 lugs of Mexican tomatoes, 
which were purchased by the complainant from the grower on De- 
cember 8, 1944, arrived in St. Louis, Missouri, on December 18, 1944, 
and was placed on the team track of the railroad for inspection on 
December 19, 1944. 

5. On December 27, 1944, D. O. Williams, acting as agent for com- 
plainant, offered to sell the tomatoes to the respondent. 

6. On December 28, 1944, the tomatoes were inspected on track by 
respondent who thereafter, on the same day, purchased from com- 
plainant’s agent the carload of tomatoes of 650 lugs, at $2 per lug, 
delivered, for a total price of $1,300. 

7. The tomatoes were unloaded by respondent on December 30, 1944. 
The Western Weighing and Inspection Bureau report of an inspection 
of the tomatoes on that day states “Mature firm and meaty averages 
73 percent green 27 per cent turning pack dry no decay or freezing 
injury found.” 

8. Respondent placed the tomatoes in its ripening room on Decem- 
ber 30. On January 2, 1945, an inspection was made by the Depart- 
ment of tomatoes stated by respondent to have been unloaded from 
MDT 3442. The certificate states “Condition: Decay ranges in lugs 
from 4 to 90%, average approximately 45%, Macrosporium Rot, vari- 
ous stages. Average 5% ripe and firm, 10% turning, remainder 
mature green. 

9. Respondent notified the broker of the diseased condition of the 
tomatoes on January 2, 1945. Thereafter respondent dumped the 
tomatoes as a complete loss. 

757234476 
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10. Respondent paid $892.32 for railroad charges and custom duty. 
The duty of $338.02 was refunded to respondent after the tomatoes 
were dumped. 

11. Neither complainant nor Williams represented or warranted 
that the tomatoes were suitable for any particular purpose. Respond- 
ent did not inform them at the time of purchase that the tomatoes were 
to be handled in any particular manner or were to be used for any 
particular purpose. 

12. Neither complainant nor his agent had knowledge of the diseased 
condition of the tomatoes prior to their sale to the respondent. 

13. Respondent failed to pay complainant $407.68, the amount due, 
or any part thereof. 

14. An informal complaint was filed on April 18, 1945, and within 
nine months after the cause of action accrued. 

15. An informal counter-complaint was filed on August 13, 1945, 
and within nine months after accrual of the cause of action therein 


alleged. 
CONCLUSIONS 


The contentions made by the respondent that complainant expressly 
warranted that the tomatoes would grade 75 percent U. S. No. 1, 
and would ripen properly are not supported by the evidence. Although 


the oral testimony is in direct conflict as to whether any express war- 
ranties were made, complainant’s version is substantiated by docu- 
mentary evidence, namely, the invoice signed by respondent (Com- 
plainant’s Exhibit 1) which supports complainant’s position that the 
tomatoes were purchased on track for the delivered price of $2 per 
lug, after inspection and without any representations as to quality 
or grade. Respondent failed to-sustain the burden of proving that 
any express warranties were made and, therefore, this question must 
be resolved in favor of complainant, 7’rautmann & Squeri v. Schley 
Brothers, 5 A. D. 626 (S. 3299). 

Respondent contends that aside from the alleged express warranties, 
the facts created an implied warranty by complainant that the toma- 
toes would ripen properly which was breached so as to relieve respond- 
ent from liability for the purchase price. This implied warranty is 
said to stem from the knowledge of complainant’s agent that respond- 
ent was engaged in the business of ripening and repackaging tomatoes 
for resale. At the oral hearing Williams stated on cross-examination 
that he knew respondent resold tomatoes in solid lugs and also after 
repacking them. 

In Barnard v. Kellogg, 10 Wall. 383, 388 (1883) the Supreme Court 
stated the common law rule applicable to executed sales of specific 


goods, 
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“In sales of personal property, in the absence of express warranty, where the 
buyer has an opportunity to inspect the commodity, and the seller is guilty of no 
fraud, and is neither the manufacturer nor grower of the article he sells, the 
maxim of caveat emptor applies. Such a rule, requiring the purchaser to 
take care of his own interests, has been found best adapted to the wants of trade 
in the business transactions of life.’ 


The contract in this proceeding was made in the State of Missouri, 
and the issue must be, therefore, determined by the law of that State as 
expounded by its courts. A review of the decisions shows that the 
principle of caveat emptor is an accepted doctrine in that State. Zind- 
say V. Davis, 30 Mo. 406; Galbreath v. Carnes, 91 Mo. App. 512 (1920) ; 
Wells v. Welch, 2248S. W. (1920). In Moore v. Miller, 100 8S. W. 2d 331 
(1936) the Kansas City Court of Appeals stated at page 335 as follows: 


“The law with reference to the sale of personal property, such as animals, 
where no representations are made as to the condition of said animals or their 
soundness by the seller and where the buyer has an opportunity to inspect and 
examine the animals before the sale, and where both the seller and the buyer 
are equally informed and have equal opportunity for the inspection of the animals, 
and where the seller is ignorant of any disease with which the animals are 
affected, if any, is that the rule of caveat emptor applies and the purchaser 
buys at his own risk; and there is no implied warranty that the animals are 
free from disease, Barton v. Dowis, supra 315 Mo. 226, 285 S. W. 988, 51 ALR 497.” 

One exception to the principle of caveat emptor is where the seller 
undertakes to supply an article for a particular purpose, knowing 
that the buyer trusts to his judgment that the article is suitable for 
that purpose. Hunter v. Waterloo Gasoline Engine Co., 260 8S. W. 
970, 972 (Mo. 1924). But if the seller is not informed of the buyer’s 
purpose, necessarily there can be no warranty of fitness for that pur- 
pose. It is also true that without more, mere knowledge on the part 
of the seller that the buyer intends to make a particular use of the goods 
is not sufficient to establish a warranty that the goods are adapted 
to that purpose. Williston, Sales, § 235, page 461; State ex rel Jones 
Store Co. vy. Shain, et al., 352 Mo. 630, 179 S. W. 2d 19 (1944). In the 
latter case the seller, a retailer, sold a blouse to a buyer who received 
an infection from certain harmful ingredients contained in the 
blouse. The buyer brought an action for the damages sustained on 
the theory that there was an implied warranty that the blouse would 
be suitable for personal wear. The court reached the conclusion that 
there was no implied warranty and that the rule of caveat emptor 
applied. Under this holding a number of factors’ were considered: 
(1) The seller was not the producer or manufacturer, (2) the seller 
did not make any representations as to quality or condition, (3) the 
seller did not undertake to supply an article for a particular purpose 
knowing that the buyer trusted the seller’s judgment that the article 
was suitable for that purpose (“particular purpose” meaning a special 
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purpose as distinguished from the ordinary use of the article), and 
(4) the seller was not aware of the latent defect. 

Respondent cites S. Kemp Company v. A. B. Friedman & Company, 
Inc., PACA Docket No. 3450, S. 2572, as sustaining his conten- 
tion that there is an implied warranty in connection with the sale 
of tomatoes. In that case the shipper of tomatoes contracted to sell 
and deliver to the buyer a carload of U.S. No. 1 grade tomatoes. The 
tomatoes at destination were affected by a latent defect, a general 
condition experienced in the growing area that season, which fact 
was known to the growers and shippers. The complaint filed by the 
seller for the purchase price was dismissed. The buyer did not inspect 
the tomatoes at the time of purchase nor did he have the opportunity 
to do so; therefore, that case has no applicability to the present situa- 
tion. See Louie A. Kemp et al v. A. B. Friedman & Company, Inc., 
United States District Court, Eastern Division, Eastern District of 
Mo., No. 741, Memorandum Decision, Filed June 30, 1941. 

Applying the standards fixed by the courts of Missouri to the facts 
in the instant case, we find that the complainant was not the grower, 
neither he nor his agent made any representations to the respondent, 
they were not informed that the tomatoes were for any particular pur- 
pose, and they did not know of the latent defect. Although the testi- 
mony is conflicting as to the extent of the inspection of the tomatoes 
made by respondent prior to the purchase, respondent did open and 
examine a few lugs and was given the opportunity to inspect as fully 
as desired. Under these circumstances it must be concluded that there 
was no implied warranty on the part of the complainant that the 
tomatoes would ripen properly. W. &. Colchord Machinery Co. v. 
Loy-Wilson Foundry & Mach. Co., 110 8. W. 630 (1908). 

The respondent makes the further point that because the tomatoes 
became totally worthless subsequent to delivery, there was a total 
failure of consideration, thereby relieving the respondent from paying 
for the tomatoes. This contention, if sustained, would nullify the 
doctrine of caveat emptor and in effect would make the complainant 
liable because of the latent defect for breach of an implied warranty. 
In view of the fact that the tomatoes were actually delivered to the 
respondent, it is apparent that at that time the complainant fulfilled 
the obligation imposed upon him by the contract of purchase and sale. 
It follows that subsequent developments did not affect respondent’s 
liability to the complainant and this contention is, therefore, rejected. 
The conclusions arrived at on the questions of express and implied 
warranties also dispose of the counter-complaint filed by the 
respondent. 

Respondent’s failure to pay the agreed purchase price for the 
tomatoes constitutes a violation of section 2 of the Act. Reparation 
should be awarded to the complainant for the amount claimed, with 
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interest, and the counter-complaint of the respondent should be dis- 
missed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, the sum of $407.68 with interest thereon 
at 5 percent per annum from December 28, 1944, until paid. 

The counter-complaint of the respondent is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1523) 


W. H. Russum v. SHOWKER BROTHERS AND R. E. Turner, JR. PACA Doc. No. 
4720. Decided June 12, 1947. 


Rejection Without Reasonable Cause—Effect of Failure to Answer Complaint— 
Agency—Dismissal of Complaint against Broker 


Where complainant sold a carload of tomatoes through a broker to respondent 
who rejected the shipment without reasonable cause in violation of the 
act and complaint was filed against both the broker who answered and 
the buyer who failed to answer the complaint, held: (1) The respondent 
buyer’s failure to answer the complaint operated as a waiver of hearing 
and admission of facts as alleged in the complaint; (2) respondent buy- 
er’s rejection was without reasonable cause in violation of the act, and, 
therefore, complainant was entitled to an award of reparation in the 
amount of the loss sustained by him; and (3) since the broker acted only 
as an agent in negotiating the sale, the complaint is dismissed as to him.* 

Messrs. Henley, Jones & Woodliff, of Hazlehurst, Mississippi, for complainant. 
Showker Brothers, of Staunton, Virginia, respondent pro se. Messrs. Mar- 
kowitz, Liverant & Ruch, of York, Pennsylvania, for respondent R. BE. 
Turner, Jr. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seg.). An informal complaint was received by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on June 14, 1945. The formal 
complaint was filed on February 23, 1947, and a copy of it, together 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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with a copy of the report of investigation, was served on each of 
the respondents on April 10, 1947. A copy of the report of investi- 
gation, was served on complainant on April 11, 1947. Respondent 
R. E. Turner, Jr., filed an answer on April 24, 1947, asserting that 
he acted only as a broker in the transaction and that complainant 
and respondent Showker Brothers subsequently “conferred with each 
other directly and Showker Brothers purchased from Russum a car 
of tomatoes.” Since no answer has been filed by respondent Showker 
Brothers, the facts as alleged in the complaint and answer filed by 
respondent R. E. Turner, Jr., except as shown otherwise by records of 
the Department of Agriculture, are deemed to be admitted by re- 
spondent Showker Brothers, in accordance with section 47.8 (c) of 
the rules of practice (10 F. R. 2209 et seq.). 


FINDINGS OF FACT 


1. Complainant, W. H. Russum, is an individual doing business as 
the W. H. Russum Company, whose post office address is Crystal 
Springs, Mississippi. 

2. Respondents Randolph S. Showker, J. Richard Showker and 
Frederick S. Showker are partners doing business as Showker 
Brothers, whose post office address is Staunton, Virginia, and at the 


time of the transaction involved herein, respondent R. E. Turner, 
Jr., was engaged in the fruit and vegetable business as an individual 
broker at Danville, Virginia. During the period covered by the 
complaint filed herein, Showker Brothers were licensed under the 
act; respondent R. E. Turner, Jr., was not licensed at the time of the 
transaction, but was subject to license and was issued a license on 
July 1, 1946. 

3. On or about June 3, 1946, complainant sold to respondent 
Showker Brothers one carload of 700 lugs of U.S. No. 1 tomatoes, 
Gallant Leader Brand, at the agreed price of $2.65 per lug or $1855.00 
for the carload f.o.b. Crystal Springs, Mississippi. This sale was 
negotiated by respondent R. E. Turner, Jr., a broker, acting as agent 
for both complainant and respondent, Showker Brothers. 

4. On or about June 4, 1946, complainant shipped a carload of 700 
lugs of U.S. No. 1 tomatoes in car IC 50193 from Crystal Springs, 
Mississippi, in interstate commerce, to W. H. Russum Company, ad- 
vise Showker Brothers at Staunton, Virginia, where the shipment 
arrived on or about June 10, 1946, the date respondent Showker 
Brothers refused to accept delivery, claiming that these tomatoes 
were not purchased by this respondent. 

5. On learning that respondent Showker Brothers refused to ac- 
cept delivery, complainant diverted the shipment of tomatoes in- 
volved herein to Philadelphia, Pennsylvania, where American Fruit 
Growers, Inc., sold the tomatoes for complainant’s account for a 
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net of $286.88 which, subtracted from the contract purchase price, 
leaves a difference of $1568.12, but complainant has filed complaint 
herein for the recovery of $1533.12. 

6. The formal complaint was filed on February 23, 1947, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


There is attached to the complaint as an exhibit a copy of a letter 
written by respondent R. E. Turner, Jr., to respondent Showker. 
Brothers under date of June 3, 1946, in which Showker Brothers were 
advised that “As per our telephone conversation, confirming car 
Mississippi Usone tomatoes 5/6’s or larger, $2.65 fob Crystal Springs, 
Miss., shipment today or tomorrow. Thank you.” Respondent Turner 
alleges that this confirmation was mailed by him to respondent 
Showker Brothers and the presumption is that it was received 
promptly. So far as the record discloses, no objection was made to 
it by anyone. A certificate of Federal inspection, attached to the com- 
plaint as Exhibit No. 2, discloses that.a carload of wrapped tomatoes 
in lugs labeled “Gallant Leader Brand Tomatoes, contents 28 lbs. 
net, produce of U.S. A., graded and packed by W. H. Russum Com- 
pany, Crystal Springs, Miss.” contained in car IC 50193 was inspected 
for complainant at Crystal Springs, Mississippi, on the morning of 
June 4, 1946, and graded U. S. No. 1. Under the heading of quality 
and condition, the inspection certificate states “Stock mature green, 
clean, generally well formed and smooth. No decay. Grade defects 
average within tolerance.” 

On the day this shipment was inspected, the Illinois Central Rail- 
road Company issued a bill of lading disclosing shipment of this car- 
load of tomatoes consigned to “W. H. Russum Co., Advise Showker 
Brothers, Staunton, Virginia.” Respondent Showker Brothers denied 
ordering the shipment and refused to accept delivery as disclosed by 
the following telegram sent by this respondent to complainant on 
June 10, 1946: 

“ADVISED A. D. SHORE COMPANY REFERENCE CAR NUMBER IC-50193 

NOW ON TRACK STAUNTON CONSIGNED TO OURSELVES ALSO DRAFT- 
ING OURSELVES THROUGH FARMERS AND MERCHANTS BANK WE 
KNOW NOTHING ABOUT CAR PLEASE ADVISE DISPOSITION UNDER- 
STAND SECKLER CONTACTED YOU THIS MORNING REFERENCE THIS 
CAR.” 
Respondent Turner, however, alleges that Showker Brothers au- 
thorized him to order the car of tomatoes for them. In the somewhat 
similar case of Western Vegetable Distributors v. Sam Krasnow, 
PACA Docket No. 2312, S. 1677, the following statement is found: 

“It has been held repeatedly that where an offer is made by a buyer to a broker 
who transmits it to the seller, the buyer thereby makes the broker his agent, at 
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least for the purpose of transmitting such offer to the seller and receiving either 
an acceptance or rejection thereof.” 

Also in Louis Weinstein v. E.\A. Mullen, PACA Docket No. 2285, S. 
1455, it is said: 

“Tt clearly appears that respondent’s offer made through the broker wag 
accepted prior to any withdrawal thereof. Complainant’s acceptance of respond- 
ent’s offer completed the contract of purchase and sale. It was not necessary 
for respondent to confirm the sale.” 

Whether or not respondent Turner had authority to negotiate the 
sale here under consideration is a question to be determined from the 
record as presented for, as stated in Pete Scuran v. Mississippi Canning 
Company, 4 A. D. 683, S. 3220: 

“The existence of an agency is a fact and like other facts may be proved by 

any evidence traceable to the alleged principal, having a legal tendency to 
establish it. The existence of an agency may also be established by the testimony 
of the agent.” 
It is believed, therefore, that the record adequately supports the allega- 
tions of the complaint and the answer filed by respondent R. E. Turner, 
Jr., to the effect that the latter was authorized by respondent Showker 
Brothers to purchase the tomatoes and negotiated a valid and binding 
contract of sale therefor. The tomatoes which are definitely shown to 
have met the requirements of the contract were nevertheless rejected 
by respondent Showker Brothers in violation of section 2 of the act 
and were thereafter diverted by complainant to Philadelphia, Pennsyl- 
vania, where they were sold by American Fruit Growers, Inc., for a 
net to complainant of $286.88, which is $1,568.12 less than the contract 
price to respondent Showker Brothers, but complainant has alleged in 
his complaint that he has sustained a loss of $1,533.12 and, for this 
reason, reparation should be awarded to him in this amount against 
respondent Showker Brothers. The complaint should be dismissed 
as to respondent R. E. Turner, Jr. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Showker 
Brothers shall pay to complainant the sum of $1,533.12 with interest 
thereon at 5 percent per annum from June 10, 1946, until paid. 

The complaint as to respondent R. E. Turner, Jr., is dismissed. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 1524) 
PACA Doc. Nos. 4503 and 4504.* Decided June 18, 1947. 
Prior Order Stayed Pending Action on Petition for Reconsideration 


Reparation order of June 4, 1947 is hereby stayed pending the filing of respondent’s 
petition for reconsideration and action thereon. 


Messrs. Shearer & Thomas, of San Francisco, California, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


EXTENSION OF TIME TO FILE PETITION FOR RECONSIDERATION AND 
STAY ORDER 


By order dated June 4, 1947,** in the proceeding described above, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a et seqg.), reparation was awarded complainants and 
against respondent. On June 18, 1947, counsel for respondent re- 
quested an extension of time in which to file a petition for reconsidera- 
tion. The time for filing such petition is extended to July 8, 1947, and 
pending the filing of the petition and action thereon, the reparation 
order of June 4, 1947, is hereby stayed. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 1525) 


BonitTa Fruit Co., INc. v. MATHEW MeErcuRIO. PACA Doc. No. 4724. Decided 
June 19, 1947. 


Failure to Pay Balance of Purchase Price 


Where complainant sold and delivered to respondent in interstate commerce a 
carload of grapefruit and respondent paid to complainant only a part of the 
agreed price, and also failed to answer the complaint for recovery of the 
unpaid balance, held that respondent’s failure to pay the price in full was in 
violation of the act, and reparation should be awarded complainant in the 
amount of the balance of the purchase price.*** 


Bonita Fruit Co., Inc., of Weslaco, Texas, complainant pro se. Mr. Raymond L. 
Diliman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 

**6 A. D. 567.—Ed. 

***Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) , was 
filed March 13, 1946. It is alleged therein that on or about November 
21, 1947, complainant sold a carload of grapefruit to respondent which 
he accepted, but failed to pay the agreed price in full. Complainant 
asks for reparation in the amount of the unpaid balance. 

A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on April 21, 1947. In a service letter 
which accompanied the complaint, respondent was notified to file his 
answer to the complaint within 20 days after receipt of such notice 
and, that failure to answer would constitute a waiver of hearing, and 
also, that the facts alleged in the complaint would, in accordance with 
section 47.8 (c) of the rules of practice, be deemed to be admitted as 
true. Respondent has failed to answer the complaint and it is dis- 
posed of on the basis of the facts alleged therein and the effect of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a corporation whose place of business is Weslaco, 


Texas. 

2. Respondent is an individual whose post office address is 201 West 
Front Street, Youngstown, Ohio. During the period covered in the 
complaint respondent was licensed under the act. 

3. On or about November 21, 1946, complainant sold to respondent 
one carload of grade U. S. No. 2, or better, grapefruit consisting of 336 
boxes of Marsh seedless at the agreed price of $1.75 per box, and 189 
boxes of Foster Pink grapefruit at the agreed price of $2.65 per box, 
f. o. b. Weslaco, Texas. Shipment was made on November 21, 1946, 
in car MDT 21110, to respondent at Youngstown, Ohio. At the time 
of loading and shipment the grapefruit graded U. S. No. 2. 

4. The car arrived at Youngstown, Ohio, on December 1, 1946. Re- 
spondent was notified by the carrier and on December 2, 1946, respond- 
ent removed two loads from the car. Unloading of the grapefruit 
was completed on December 10, 1946. 

5. On or about December 30, 1946, respondent paid complainant 
$957.60 on the purchase price, leaving an unpaid balance of $131.25. 
Thereafter respondent failed and refused to pay to complainant such 
balance of the purchase price and there remains due and owing com- 
plainant such amount. 

6. The formal complaint was filed within nine months after the 
cause of action accrued. 
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CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
agreed price in full was, and is, in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of the 
unpaid balance of the purchase price, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $131.25, with interest thereon at 5 per- 
cent per annum from December 1, 1946 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1526) 


A. FINre, INCORPORATED Vv. HAMILTON FRUIT AND PropucE. PACA Doc. No. 4726. 
Decided June 19, 1947. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where a copy of the complaint alleging failure of respondent to pay for two lots 
of produce, the report of investigation, and a letter notifying respondent 
to answer the complaint within 20 days were served on respondent who 
ailed to answer, it is held: (1) the facts alleged in the complaint and 
report of investigation are deemed to be true; (2) the respondent’s failure 
to pay the agreed purchase price was in violation of section 2 of the act; 
and (3) complainant should be awarded reparation for the sum of the 
contract purchase price with interest.* 


Messrs. Bernstein, Weiss € Tomson, of New York, New York, for complainant. 
Mr. John T.. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.). An informal complaint was filed with the Regulatory Di- 
vision, Fruit and Vegetable Branch, on September 4, 1946, and a 
formal complaint was filed on December 12, 1946. A copy of the 
report of investigation was served on complainant on April 4, 1947. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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A copy of the formal complaint and a copy of the report of investi- 
gation were served on the respondent on April 5, 1947. Since no 
answer has been filed within the time provided, the facts alleged 
in the complaint, except as otherwise shown by records of the Depart- 
ment of Agriculture, are deemed to be admitted in accordance with 
section 47.8 (c) of the rules of practice (10 F. R. 2209 e¢ seq.). 


FINDINGS OF FACT 


1. Complainant, A. Fine, Incorporated, is a corporation whose ad- 
dress is 8330 Washington Street, New York, New York. 

2. Respondent, Hamilton Fruit and Produce, is a partnership com- 
posed of Anthony Morrow and Domenic Cianciolo whose address is 
1714 East Main Street, Waterbury, Connecticut. At the time of the 
transaction involved in the complaint, respondent was licensed under 
the act. 

8. On or about April 29, 1946, complainant contracted in inter- 
state commerce to sell and respondent to purchase five hampers of 
Valentine beans and five tubs of eggplant at the agreed price of 
$39.55 for the lot f. o. b. complainant’s place of business, New York, 
New York. 

4, On or about May 2, 1946, complainant contracted in interstate 
commerce to sell and respondent to purchase 10 hundred-pound bags 
of potatoes, five hampers of Valentine beans, and five tubs of cucumbers 
at the agreed price of $73.75 for the lot f. 0. b. complainant’s place of 
business, New York, New York. 

5. The aforesaid produce was purchased by Charles Rolnick, a 
broker of New Haven, Connecticut, who acted as agent for respondent 
in purchasing the produce which was thereafter delivered by com- 
plainant to a carrier engaged by respondent who transported it in 
interstate commerce from New York, New York, to Waterbury, Con- 
necticut, where respondent accepted delivery without objection but 
has ever since failed, neglected and refused to pay complainant any 
part of the contract purchase prices in the sum of $113.30. 

6. Informal complaint was filed in this proceeding on September 
4, 1946, which was within nine months after the cause of action 


accrued. 


CONCLUSIONS 


The failure of respondent to pay complainant the prices agreed 
upon for the produce involved in this proceeding is in violation of 
section 2 of the Perishable Agricultural Commodities Act, and entitles 
complainant to an award of reparation in the amount of the sum of the 
prices amounting to $113.30, with interest. The facts and circum- 
stances as herein related should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $113.30 with interest thereon at 5 percent 
per annum from May 2, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1527) 


J. R. BARNETT v. MANZO BrorHers & Co., INc. PACA Doc. No. 4557. Decided 
June 24, 1947, 


Loss Sustained by Resale of Commodity—F. O. B. Acceptance—Buyer has no 
Right of Rejection—Unlawful Rejection Precludes Claim of Buyer for 
Damages 


Where respondent-buyer under an “f. o. b. shipping point acceptance” contract 
rejected the shipment at destination, and the evidence showed that the 
product did not meet contract requirements, it is held that the buyer had no 
right of rejection, and by rejecting the shipment the buyer put himself in 
the position of being unable to make any claim for damages on account of the 
shipper’s breach of the contract; and, therefore, complainant-seller is entitled 
to an award of reparation in amount representing the difference between the 
sale price and the net sum realized from the resale of the commodity.* 


Broker’s Memorandum of Sale Considered Correct Statement of Contract 
Unless Immediate Objection Made 


Where buyer claimed that broker’s memorandum of sale did not correctly state 
agreement, but admitted receipt of memorandum and failure to object thereto 
for at least five days, it is held that in the absence of immediate objection 
being made, the broker’s memorandum of sale must be considered as correctly 
setting out the contract.* 


. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. H. 8. Lansing 
of Blanksten & Lansing, of Chicago, Illinois, for respondent. Mr. John T. 
McGrath, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


On May 21, 1945, J. R. Barnett, complainant, made informal com- 
plaint, and on October 10, 1945, filed a formal complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a, et seq.) against respondent Manzo Brothers & Co., Inc., seeking 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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reparation for loss sustained by complainant on resale of a car of 
tomatoes which was rejected by respondent. Complainant alleges 
that by negotiation through the Riley-McFarland Company, acting 
as broker for both parties, he sold to respondent one carload of Grade 
U. S. No. 1 Texas tomatoes on the basis of a price f. 0. b. shipping 
point acceptance, and that upon arrival at Chicago, respondent refused 
to accept the shipment. 

In answer to the complaint, respondent makes a general denial of 
the contract and its terms as alleged by complaimant, and also denies 
that Riley-McFarland Company acted as broker for complainant and 
respondent in negotiating the transaction in question. Respondent 
alleges that the broker was at all times acting as agent for complain- 
ant, and that respondent purchased the tomatoes through such agency 
on the specifications “* * * that it could accept only tomatoes free 
of train damage grading U. S. No. 1.” Respondent alleges further 
that upon arrival at Chicago, the shipment was found to contain rain- 
damaged tomatoes and grade defects beyond the tolerance permitted 
for Grade U.S. No. 1 tomatoes. 

The record includes a report of investigation that was served on 
complainant, and, together with a copy of the complaint, on respond- 
ent on February 11, 1946. 


A hearing was held in Chicago, Illinois, on September 24, 1946. 
Both complainant and respondent were represented by counsel. 

The record shows that negotiations for purchase and sale of the 
shipment referred to were made through E. J. Riley of Riley-McFar- 
land Company of Chicago, Llinois, sometimes hereinafter referred to 
as Riley. On April 26, 1945, Riley wired complainant as follows: 


“MANZO BROS WILL TAKE CAR RAYMONDSVILLE OUT TODAY 
APPROX COUPLE HUNDRED SIX SEVENS 2.90 BALANCE SIX SIXES 
LARGER 3.50 USONE ONE ICING VENTS CLOSED FOR ABOUT 24 HOURS 
THEN STD VENT THIS FIRM OPENING UP TOMATO REPACKING PLANT 
MANAGED BY FRANK TRANKINA WHO SAYS GIVE PACK AND QUALITY 
AND ALL THE BUSINESS IS YOURS.” 

Later, on the same day, Riley wired complainant as follows: 

“OKAY LET CAR COME MANZO 3.75 66S 2.90 SIX SEVENS 
CONFIRM.” Also on April 26, 1945, Riley sent a broker’s standard 
memorandum of sale to both parties. In addition to a description of 
the tomatoes as to brand, grade, and size, agreed price, and icing and 
ventilating instructions, the memorandum noted as a special agree- 
ment that the sale was made f. 0. b. shipping point acceptance. 

Official inspection was made at shipping point on April 26, 1945, 
the date of shipment, and shows that the tomatoes graded U.S. No. 1. 
An appeal inspection made in Chicago on May 2, 1945, reversed the 
earlier inspection by finding that the tomatoes failed to grade U. S. 
No. 1 on account of grade defects in excess of tolerance. The certifi- 
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cate recited that the grade defects ranged from 6 to 24 percent, aver- 
aging approximately 15 percent, consisting chiefly of growth cracks, 
scars and cloudy spot, and in most samples decay ranged from 2 to 6 
percent, in many no decay, averaging 2 percent, being Rhizopus Rot 
and Macrosporium Rot in advanced stages, and that from 4 to 12 per- 
eent, averaging 7 percent, of the stoek was affected with discolored, 
slightly sunken areas over shoulders, skin checking and Virus 
Mottling. 

On the day of arrival of the car at Chicago, May 1, 1945, Riley wired 
complainant ngtice of rejection of the shipment by respondent because 
of rain damage. On the same date, complainant replied by wire 
directing attention to confirmation showing f. 0. b. shipping point 
acceptance and stating that the tomatoes “couldn’t be rain damaged.” 
Complainant also telephoned Riley suggesting some allowance if re- 
spondent would accept the car. On May 2, 1945, Riley wired com- 
plainant the following answer : 


“TRANKINA AT MANZOS REFUSED CONSIDER ANY ADJUSTMENT 
STATES POSITIVELY WONT START NEW BUSINESS WITH THAT QUAL- 
ITY CONDITION DIVERSION DEADLINE SEVEN AYEM TOMORROW ART 
23288.” 

Later, on the same day complainant directed Gridley Maxon and 
Company at Chicago to make resale of the shipment. 

In the deposition of complainant, received in evidence at the hear- 
ing, he stated that the terms of the transactions were as set forth in 
the broker’s memorandum of sale. I. J. Trankina, an employee of 
respondent, testified at the hearing that he negotiated the purchase 
for respondent on the basis of U. S. No. 1 grade tomatoes to be free 
of rain damage on arrival, that the term f. 0. b. acceptance was not 
discussed in connection with the negotiations and he did not agree to 
such term, and that he did not see the broker’s standard memorandum 
of sale until after the tomatoes arrived in Chicago. 


FINDINGS OF FACT 


1. Complainant, J. R. Barnett, is an individual whose address is 
Harlingen, Texas. 

2. Respondent, Manzo Brothers & Co., Inc., is a corporation whose 
address is 16 South Water Market, Chicago, Illinois. Respondent 
has been licensed under the act since January 18, 1934. 

3. On April 26, 1945, complainant sold to respondent through Riley- 
McFarland Company, Chicago, Illinois, as broker for both parties, 
one carload, car ART 23288, containing 780 lugs of Magic Wand 
brand, Texas tomatoes, grade U. S. No. 1, straight pack; 580 lugs, 
size 6 x 6 and larger at $3.75 per lug, and 200 lugs, size 6 x 7 at $2.90 
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per lug, f. o. b. acceptance, Harlingen, Texas, for the total price of 
$2,755.00. 

4, A standard memorandum of sale wus issued by Riley-McFarland 
Company on April 26, 1945, copies of which were sent to complainant 
and respondent. 

5. Car ART 23288 arrived at destination in Chicago, Illinois, on 

play 1, 1945, and was rejected by respondent on the same day. 

6. The tomatoes were officially inspected at shipping point on April 
26, 1945, and graded U. S. No.-1, but such joint Federal-State of Texas 
certificate issued at shipping point was reversed by appeal inspection 
made in Chicago on May 2, 1945. It was found that the tomatoes in 

* said car ART 23288 failed to grade U. S. No. 1 on account of grade 
defects in excess of tolerance. 

7. Following respondent’s rejection of the tomatoes at Chicago, 
complainant directed delivery of the carload to Gridley Maxon and 
Company of Chicago for resale. Resale was made promptly and with 
reasonable care, for net proceeds of $1,697.69. 

8. Complainant sustained a loss of $1,057.31 because of respondent’s 
rejection of the shipment, no part of which has been paid. This sum 
represents the difference between the sale price to respondent of 
$2,755, and the net amount of $1,697.69 realized from the resale. 

9. Formal complaint was filed on October 10, 1945, which was within 
nine months after May 1, 1945, when the cause of action accrned. 


CONCLUSIONS 


Respondent’s defense is based on its contention that the terms of 
sale were “f. o. b. shipping point” and not “f. o. b. shipping point 
acceptance.” It is undisputed that the broker’s standard memorandum 
of sale, issued by Riley-McFarland Company, stated the terms as “F. 
O. B. Shipping point acceptance.” Respondent says, however, that 
the broker’s memorandum of sale does not correctly set forth the terms 
of sale, and in this connection refers to a letter dated October 26, 1945, 
written by E. J. Riley of the Riley-McFarland Company to the De- 
partment (Report of Investigation, Exhibit 12), in which it is stated: 
“We were not instructed by the shipper to make the sale fob accept- 
ance and as a matter of routine was put in the confirmation.” W. G. 
Lensen, Specialist in Regulatory Work, talked to Riley about the 
issuance of the memorandum of sale and his report on the conversa- 
tion contains the following statement: “As to the term ‘f.o.b. ship- 
ping point acceptance,’ Riley stated he believed that it was understood 
by the parties that the sale was under that term.” It should be noted 
that Riley did not say that the parties agreed, during the negotiations, 
upon the terms of sale, or even that terms were discussed. It is quite 
possible, therefore, that no actual agreement was reached on this point. 
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Market conditions at the time were favorable to sellers, and it was not 
unusual for sellers to insist that contracts be on an f. o. b. acceptance 
or f. o. b. acceptance final basis. This may be the explanation of Riley’s 
statement that “F. O. B. Shipping point acceptance” was inserted in 
the memorandum of sale “as a matter of routine.” 

Aside from any speculation as to how the term happened to be in- 
cluded in the memorandum, the fact remains that it was a part thereof. 
It is undisputed that copies of the memorandum were sent to both 
parties and respondent admits having received a copy. Respondent 
does not contend that immediate objection was made to the terms as 
stated in the memorandum. I. J. Trankina, of respondent company, 
testified that he did not see the memorandum until after the car ar- 
rived, which was about five days later, and that he then called Riley 
and objected to the terms. 

The Brokers Standard Memorandum of Sale form, which was used 
in this case, contains the following provision on the face thereof: 

“Unless the seller or the buyer makes immediate objection upon receipt of his 
copy of this Standard Memorandum of Sale, showing that contract was made 
contrary to authority given the Broker, he shall be conclusively presumed to 
agree that the terms of sale as set forth herein are fully and correctly stated.” 

Here the parties dealt through a broker and are presumed to have 
known that the sale ‘would be confirmed in the usual and customary 
way. The buyer had his opportunity to object to the confirmation if 
it was in error. In the absence of immediate objection being made, 
the broker’s memorandum of sale must be considered as correctly set- 
ting out the contract. Dunn-Jarson Company v. S. S. Coachman & 
Sons, 5 A. D. 96, PACA Docket No. 4500, S. 3251; Pacific Fruit Fa- 
change v. John Miceli, 3 A. D. 305, PACA Docket No. 4270, S. 3110. 
It is therefore concluded that the sale of the tomatoes was on an “f. o. 
b, shipping point acceptance” basis, as stated in the broker’s memor- 
andum of sale. 

Under the term “f. 0. b. shipping point acceptance,” which means 
the same as “f. 0. b. acceptance,” as defined in the regulations (7 CFR, 
Cum. Supp., 46.24 (1)), the buyer has no right of rejection. The 
buyer’s remedy under this method of purchase is by recovery of dam- 
ages from the shipper and not by rejection of the shipment. 

While the shipping point inspection certificate showed that the 
tomatoes in car ART 23288 graded U.S. No. 1, which was the grade 
called for by the contract, this certificate was reversed by an appeal 
inspection at Chicago. It is thus established that the tomatoes did not 
meet contract requirements. Had respondent accepted the shipment, 
it could have claimed any damages sustained as a result of this breach 
of the contract by the shipper. Having rejected the shipment, respond- 
ent has put itself in the position of being unable to make any such claim. 


757234—47——7 
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It is concluded that respondent’s rejection of the tomatoes in car 
ART 23288 was without reasonable cause and in violation of section 2 
of the act. Reparation should be awarded complainant for the dam- 
ages sustained, being the difference between the contract price and the 
amount realized by complainant on resale, or $1,057.31, with interest. 
The facts should be published. 










ORDER 






Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $1,057.31, with interest thereon at 5 percent 
per annum from May 1, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 












(A. D. 1528) 










PACA Doc. No. 4622.* Decided June 24, 1947 









Dismissal—Failure To Prove Existence of Express Warranties—Delivered Sale 






Where complainant purchased a carload of grapes from one respondent who 
allegedly described them as weighing 36 pounds net per lug, grade U. S. No. 1 
and of good merchantable quality, and complainant, alleging that the grapes 

did not comply with these warranties, seeks to recover reparation for the 

difference between the contract price and the amount received from the resale 

thereof, held, that no express warranties were made by respondent and since 
the sale was on a delivered basis and the grapes were of merchantable quality 
the complaint is dismissed.** 












Delivered Sale—Insufficiency of Evidence To Prove Implied Warranty of 
Merchantability Quality 








In a delivered sale of Zinfandel and Tokay grapes at $2.65 and $2.40 per lug 
respectively, the fact that inspection of lugs remaining in car at destination 
three days after delivery showed extensive decay was insufficient to estab- 
lish that grapes did not comply with implied warranty of merchantable 
puality where they were resold for $1.25 to $1.95 per lug.** 












Mr. Ira EH. Arnold, of Cleveland, Ohio, for complainant. Mr. Herschel Kriger, 
of Canton, Ohio, for respondents. Mr. John T. McGrath, Examiner. 










Decision by Thomas J. Flavin, Judicial Officer. 










*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


In a formal complaint filed by the * * * on June 13, 1946, 
against the respondents * * * under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a ez seq.), it is, 
in effect, alleged that on October 18, 1945, the * * *, acting 
through the respondent * * * sold to complainant, by oral con- 
tract, a carload of grapes shipped from * * *, consisting of 780 
lugs of Zinfandels and 325 lugs of Tokays; that the grapes were spec- 
ified by respondents as of good merchantable quality, grade U. S. 
No. 1, weight 36 pounds net per lug; and that the agreed prices per 
lug were for delivery at * * *. It is alleged further that the car 
was shipped from loading point on October 11 by the respond- 
ent * * * to the respondent * * * at * * *, and was 
diverted to complainant at * * *; that complainant had no op- 
portunity to inspect the grapes until their arrival at * * *; that 
the grapes then failed to meet contract specifications due to the ex- 
tent to which they were affected by decay and because the lugs 
weighed only 28 pounds net. Complainant also alleges that respond- 
ent’s breach of warranty constituted a violation of section 2 of the 
act, and complainant thereby suffered a loss in the amount of the dif- 
ference between the value of the grapes if they had been as warranted 
and their actual value. Complainant prays for an award of damages 
in the amount of such loss. : 

The respondents filed separate answers. The * * * admits 
that the carload of grapes in question was consigned to it by 
the * * * and while the car was in transit the * * * sold 
the grapes to complainant and received payment therefor; and al- 
leges that there is no business connection between the respondents of 
any sort; that the sale to complainant was made on the basis of the 
description of the grapes contained in the bill of lading; and that no 
representation as to the quality or grade was made, or that the lugs 
were 36 pounds net weight. Said respondent denies any liability to 
complainant. 

The respondent * * * answering alleges that there was no 
connection between the respondents and denies any liability to com- 
plainant. 

An oral hearing was held at * * * on January 28, 1947. All 
parties were represented by counsel at such hearing. Thereafter they 
submitted briefs. The record also includes a report of investigation, a 
copy of which was served on the parties by registered mail on August 
19, 1946. The transcript record shows that a railroad agent testified 
to diversion of the car and stated that reconsignment was accom- 


plished on October 21. 
* * * the husband of * * *, the alleged owner of com- 
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plainant, identified certain exhibits, including a certificate of the 
Federal inspector who inspected a portion of the grapes in the car 
at * * * on October 25. * * * also identified the check that 
was given in payment of the grapes. He testified that on October 
18, * * *, owner of the * * *, stated: “I got nice car 
grapes * * * 36 pounds net delivered;” that witness said: “If 
you think they are okay, all right, I will take that car.” Witness tes- 
tified further that the car was placed on complainant’s siding on Oc- 
tober 22; that he paid for the grapes and after he had inspected from 
20 to 25 samples found that the “stuff” was rotten, decayed and 
mouldy; that he reported the condition disclosed to * * *, owner 
.of * * *, in person at * * *, who would do nothing, and 
when he returned to * * * “began selling the same day.” 

A Federal inspection was made of the unsold part of the carload 
on October 25. The inspector recites in his certificate of inspection 
under the heading of “Condition,” that the table grapes were affected 
by decay ranging from 2 to 50 percent, averaging approximately 10 
percent, and that the juice grapes ranged from 10 to 90 percent decay, 
averaging approximately 50 percent. The decay consisted chiefly of 
Gray and Blue Mold Rot in various stages. * * * identified sales 
slips showing sales made on Ocotber 24 to and including October 29 
for the total amount of $1,662.62. 


* * * testified that on October 18, 1945, he was working for 
complainant and was present and overheard * * * and * * * 
discuss the grapes and that * * * said that he had a car of U.S. 
No. 1 grapes to sell, 36-pound net weight lugs. 

* * * a brother of * * *, corroborated the other witness 


as to what * * * said about the grapes at the time of sale, on 


October 18, that he had a “good car of grapes, good merchandise, 
U. S. No. 1.” 

-? * of te * * ©, tiie’ thet bie wih, * * *°, wen 
owner of the * * *, that he met * * * at * * * on Oc- 
tober 17 and after his returnto * * * and after he had consulted 
the bill of lading of the car in question he read the description thereon 
to * * * who then said he would take the car, and that he de- 
livered the bill of ladingto * * * thenextdayat * * * and 
received * * * check in payment. Concerning his sale of the 
grapes he said that his wife “did not like it so well” (Tr. 139). 

* * * stated that her business at * * * was conducted in 
thenameofthe * * *,aretail grocery and fruit store; that her hus- 
band, * * *, had nothing to do with the business; that his busi- 
ness was conducted in the name of * * * and was a wholesale 
business; and that they kept separate sets of books and had separate 
bank accounts. She stated that she also purchased grapes grown in 
the * * *, territory and sold them in carload lots; that she sold 
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several carloads to her husband and that he would make payment by 
depositing sums to her bank account, if she needed the money, and if 
she didn’t need it payment was not made until her returnto * * *; 
that sales made to her husband were at cost to her; and that 
would have to sell grapes purchased from her without knowing at the 
time the exact cost. 

Reference to additional evidence will be found in connection with 
the discussion of specific questions in the conclusions. 


* * ** 


FINDINGS OF FACT 


1. Complainant, * * *, is a trade name under which * * *, 


an individual, conducts businessat * * *, 

2. Respondent, * * *, is a trade name and style of a business 
that is owned and conducted by * * *, an individual who was 
licensed under the act at the time the transaction hereinafter described 
took place. 

3. Respondent, * * *, is the trade name and style of a business 
that is owned and conducted by * * *, at * * *, who was 
licensed under the act at the time the transaction hereinafter described 
took place. 

4. On October 18, 1945, complainant purchased from the * 


* * 


780 lugs of Zinfandal grapes, at $2.65 per lug, and 325 lugs of Tokay 
grapes, at $2.40 per lug, then contained in car ART 16368, for the total 


* * * 


price of $2,847, less freight charges of $662.38, delivered at 

5. Complainant paid the net price of $2,184.62 by check made pay- 
able to the respondent, * * *, which check was endorsed and pay- 
ment of the proceeds thereof was made tothe * * *. The check 
also bore the endorsement of * * * andthe * * *, 

6. The grapes were shipped from * * *, in car ART 16368, on 
October 11, 1945, by respondent * * *, consigned to respondent 
* * * 

7. Respondent * * * diverted the car to complainant on Octo- 
ber 18, 1945, and it arrived at * * *, on October 22, 1945. Com- 
plainant examined the grapes and complained to respondent * * * 
regarding their poor condition. 

8. The Tokay grapes on October 25, 1945, were affected by decay 
ranging from 2 to 50 percent, averaging 10 percent, and the Zinfandel 
grapes were also affected by decay, ranging from 10 to 90 percent, 
averaging 50 percent. Decay consisted chiefly of Gray and Blue Mold 
Rot in various stages. 

9. Complainant sold the grapes in lots to different purchasers on 
the * * *, market between October 24 and 29, 1945, at prices rang- 
ing from $1.25 to $1.90 per lug, for net proceeds of $1,662.62. 

10. Formal complaint was filed on June 13, 1946, which was within 
nine months after October 22, 1945, when the cause of action accrued. 
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CONCLUSIONS 


Complainant contends that the separate respondents were engaged in 
a joint venture in the sale of the grapes purchased by complainant, 
In its answer respondent * * * allegesthat shipment of car ART 
16368 to respondent * * * “was incidental to a legitimate trans- 
action between them” and that thereafter the respondent, * * *, 
acted exclusively on its own behalf. We think the evidence would be 
sufficient to support a conclusion that the respondents were engaged in 
a joint venture so far as the transaction with complainant is con- 
cerned. However, it is unnecessary to consider here in detail the evi- 
- dence or to reach a definite conclusion on this point as will be seen 
hereinafter. 

Relative to the quality and condition of the grapes, * * * tes- 
tified that * * * called at complainant’s office on October 18, 
1945, and warranted the grapes in car ART 16368 to be U. S. No. 1 
grade, 36 pounds per lug net. Witnesses for complainant, * * * 
and * * * testified that they were present when the warranties 
referred to were made by * * *. However, complainant’s claim 
of express warranties is weakened by its admission that a notation 
“U. S. One #36” was written on complainant’s check issued in pay- 
ment for the grapes after the check had cleared through the bank. 
No other evidence of the claimed express warranties was submitted 
and * * * testified that he made no such warranties. It is re- 
spondents’ contention that the grapes in car ART 16368 were sold to 
complainant on the basis of the statements contained in the bill of lad- 
ing which was exhibited to complainant at the time of sale. The gross 
weights stated in the bill indicate that the weight per lug was approxi- 
mately 33 pounds. The bill of lading was retained by respondents. and 
complainant denies having seen it prior to the hearing. From all the 
evidence in the record on the question of warranties it is concluded 
that respondents did not make the express warranties asserted by 
complainant. . 

Respondents’ counsel argues in his brief that “the sale in question 
was a ‘rolling acceptance’ sale which is quite common in the sale of 
produce.” There is no mention in the pleadings of the parties or in 
the record that the term “rolling acceptance” was contemplated by 
either party to the transaction. * * * testified that he sold to 
complainant on an f. o. b. basis and not on a delivered basis (Tr. 150). 
Complainant contends that the sale was on a delivered basis. It ap- 
pears from the testimony that in preliminary negotiations the parties 
referred only to a delivered price. In addition * * * issued the 
receipt to complainant showing the price on a delivered basis, less 
freight. From the testimony and the receipt which is the only writ- 
ten evidence bearing on the question, it is concluded that the respond- 
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ents were charged with payment of freight out of the total delivered 
price to complainant, and that the sale was made on a delivered 
basis. 

Respondents’ liability to complainant, if any, must rest upon their 
implied warranty that the grapes were of merchantable quality. 
“Merchantable quality, though somewhat uncertain in meaning, has 
reference to salability in the existing market for the goods in ques- 
tion.” Vold on sales, § 146. In some of our prior cases under the act 
merchantability has been determined on the extent a commodity has 
been affected by decay. In other cases where the evidence showed that, 
notwithstanding the presence of decay, the produce was sold on the 
market, it has been determined that the commodity was merchant- 
able. LZ. Maxey, Inc. v. Augustus Pustatari, PACA Docket No. 2318, 
S. 1511. 

In the instant case the evidence shows that complainant began 
selling the grapes on October 24 and completed the sale thereof on 
October 29. The sale tickets show that prices ranged from $1.25 to 
$1.90 per lug. Since the major part of the load consisted of juice 
grapes, and complainant was able to sell the entire load on the 
* * * market, from 6 to 11 days after the purchase thereof, within 
the price range stated, it is concluded that unmerchantable quality on 
October 22, the date of arrival of the car at * * * is not suf- 
ficiently established. 

It is concluded that complainant’s asserted breach of warranties 
is not convincingly established and that the complaint must be dis- 


missed. 
ORDER 


The complaint is dismissed. 

Copies hereof shall be served on the parties by registered mail or in 
person. 

This order shall become effective 20 days after its date. 


(A. D. 1529) 


PACA Doce. No. 4525.* Decided June 25, 1947. 


Dismissal-—Contract of Purchase and Sale—Date Cause of Action Accrued— 
Failure to File Complaint Within Limitation Period 


Where the contract involving the purchase and sale of a carload of strawberries 
contained a provision that the purchaser was to air-mail its check for the 
purchase price to the seller upon receipt of the car number in which the 
berries were shipped, and the record shows that the purchaser failed to remit 
upon receipt of the car number, it is held that the cause of action accrued on 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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the date the purchaser was advised as to the number of the car in which 
shipment was made and failed to pay the purchase price at that time, and 
that, since the informal complaint was not filed within nine months from the 
date on which payment should have been made (the date the cause of action 
arose), the complaint must be dismissed for lack of jurisdiction.** 


. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Seward R. 
Moore, of Minneapolis, Minnesota, for respondent. Mr. John LE. Croak, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On July 14,1945, * * * of * * * filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seg.), against the respondent, * * * of * * * 
seeking to recover the balance of the purchase price of a carload of 
strawberries which complainant sold to respondent on or about May 
16, 1944. Respondent filed an answer admitting the purchase of the 
berries and claiming that the shipment was not delivered in accordance 
with the contract and that the berries were defective. 

The record shows that on May 15, 1944, complainant sold the straw- 
berries to respondent at a certain price, f. o. b. acceptance final, re- 
spondent to airmail check for the purchase price upon receipt of the 
car number. Complainant shipped the berries on May 16, 1944, billed 
to respondent at * * * and on that date wired respondent the 
car number and terms of the contract of purchase and sale. The ship- 
ment arrived at * * * on Saturday morning, May 20, which was 
one day late, the market being closed on Saturday. Most of the re- 
spondent’s customers refused the berries because of the late arriva! 
and closed market and respondent placed the major part of the ship- 
ment on consignment, remitting to complainant the total amount re- 
ceived from the sale of the berries, less a selling charge of 15 cents 
per crate. 

A hearing washeldin * * * on December 2, 1946. The parties 
were represented by counsel and submitted oral and documentary 
evidence in support of their respective contentions with respect to 
the transaction. At the close of the hearing, counsel for respondent 
made a motion to dismiss the proceeding on the ground that the in- 
formal complaint was not filed within nine months from the time the 
alleged cause of action accrued, as provided by the act. The motion 
was denied by the examiner. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. The complainant is an individual, * * * whose post office 
sdicemis * * *%. 

2. The respondent is a partnership composed of * * * whose 
address is * * *, Respondent was licensed under the act at the 
time of the transaction involved herein. 

3. On May 15, 1944, complainant sold to respondent a carload of 
strawberries at $7.80 per crate cash, f. o. b. acceptance final, plus, 
stripping, bracing, and precooling charges, respondent to airmail 
check for the purchase price upon receipt of the car number. It was 
understood by the parties that the car was to be routed via Gulf, 
Mobile and Ohio, Wabash, and Minneapolis and St. Louis Railroads, 
and that the shipment was to arriveat * * * on Friday, May 19, 
1944. 

4. On May 16, 1944, complainant shipped the strawberries in car 
number NRC 14143 from * * * to respondent at * * * and 
routed the shipment via the G. M. & O., Wabash, and “M. & St. P.” 
Railroads. 

5. The carload of strawberries arrived at * * * on Saturday 
morning, May 20, 1944. Respondent was unable to dispose of the 
berries on the basis of sales made prior to the arrival of the shipment 


and placed most of the berries on consignment to prevent carrying 
them over the weekend. Remittance in the amount of $1,928.92 was 
made by respondent to complainant, being the amount received from 
the sale of the berries, less a 15 cents per crate selling charge. 

6. An informal complaint was filed on February 26, 1945, which 
was not within the nine months’ period allowed by the act for filing 
reparation complaints. 


CONCLUSIONS 


The record in this case clearly shows that under the terms of the 
contract the respondent was obligated to make payment to the com- 
plainant upon receipt of the car number. Complainant wired re- 
spondent on May 16, 1944, confirming the sale, setting forth the terms 
of the contract and the number of the car in which the berries were 
shipped. Presumably, the wire was received by respondent not later 
than May 17. Allowing respondent a day in which to airmail his 
check to complainant for the purchase price of the strawberries, May 
18, 1944, would appear to be the date upon which respondent could 
reasonably be expected, under the contract, to make payment of the 
purchase price. Respondent failed to transmit his check to com- 
plainant on May 18, 1944, and the cause of action accrued at that time. 
No complaint was made until February 26, 1945, which was more than 
nine months after May 18, 1944. Under section 6 (a) of the act 
(7 U. S. C. 1940 ed. 499f (a) ), the Secretary has no jurisdiction in a 
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reparation proceeding unless the complaint is filed within nine months 
after the cause of action accrued. The complaint should, therefore, 





















































« 
be dismissed for lack of jurisdiction. p 
ORDER c 
a s 
The complaint is dismissed. { 
Copies hereof shall be served on the parties by registered mail or t 
in person. * 
r 
(A. D. 1530) : 
t] 
’ C. H. Rostnson Company v. Ep G. WricHT. PACA Doc. No. 4679. Decided June r 
25, 1947. sl 
. al 
Failure To Pay Purchase Price—Effect of Admission of Allegations of Com- 
plaint - 
pe 
Where respondent, in effect, admitted all material allegations of the complaint th 
wherein complainant alleged that respondent purchased a truckload of citrus 8 
fruit and a carload of tomatoes, but failed and refused to pay the purchase f 
prices thereof, it is held that respondent’s failure to make payment in accord- a 
ance with the terms of the contracts of purchase and sale constitutes a viola- tr: 
tion of section 2 of the act, and reparation should be awarded complainant ac 
in amount of the purchase price.* an 
. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Ed G. 
Wright, of Oklahoma City, Oklahoma, respondent pro se. Miss Lenore H. 7 
Langford, Examiner. of 
te . * eff 
Decision by Thomas J. Flavin, Judicial Officer. 
pu 
PRELIMINARY STATEMENT - 
thé 
This is a proceeding under the Perishable Agricultural Commodi- ab 
ties Act, 1930 (7 U. S. C. 1940-ed. 499a et seq.), instituted by formal 194 
complaint filed June 24, 1946, by C. H. Robinson Company, complain- Jal 
ant, v. Ed G. Wright, respondent. The parties waived a formal hear- Jul 
ing and the proceeding was conducted under the shortened procedure, ter 
in accordance with § 47.20 of the rules of practice. (7 CFR, Cum. 
Supp., 47.37). Copies of the formal complaint and the report of 
investigation were served upon respondent on August 19, 1946. <A 1 
copy of the report of investigation was served on complainant”s Str 
attorney on the same date. 2. 
Complainant alleges that on or about December 19, 1945, respondent, 182. 
by contract in writing, agreed to and did purchase from Interstate was 
Fruit and Vegetable Company of La Feria, Texas, a truckload of [| rene 
oranges and grapefruit, for a total price of $1,163.60 delivered at | An 
bas eS trad 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Oklahoma City, Oklahoma; that on or about December 20, 1945, the 
seller shipped in interstate commerce, from loading point in the State 
of Texas, to respondent at Oklahoma City, the kind, quality and grade 
of fruit called for in the contract, and that respondent accepted the 
shipment on arrival in compliance with the contract, but has since 
failed, neglected and refused to pay the purchase price thereof, except 
the sum of $237.12. Complainant further alleges that it negotiated the 
sale as agent for both the shipper and the respondent; that at the 
request of respondent, complainant advanced and paid to the Inter- 
state Fruit and Vegetable Company the invoice or purchase price of 
the truckload of citrus fruit, being the sum of $1,163.60, and that by 
reason of the payment made to the shipper, complainant has become 
subrogated to all the rights of the said shipper. Complainant also 
alleges that on or about February 13, 1946, by contract in writing, it 
sold to respondent a carload of 780 lugs of Mexican tomatoes, at $2.75 
per lug, plus crossing and duty charges, for a total price of $2,587.65; 
that shipment was made from a loading point in Mexico on February 
8, 1946, in car FGE 36153, and that the carload of tomatoes was there- 
after diverted to respondent at Oklahoma City pursuant to the con- 
tract; that upon arrival of the shipment at destination, respondent 
accepted the tomatoes in compliance with the contract, but has failed 
and refused to pay complainant the agreed purchase price. 

Respondent’s answer, which is in the form of a letter addressed to 
T. C. Curry, of the Fruit and Vegetable Branch, does not deny any 
of the allegations of the complaint. On the contrary, respondent, in 
effect, admits the purchases of the produce and his failure to pay the 
purchase price. He states, however, that, due to his present financial 
condition, it is impossible for him to meet any obligations, but asserts 
that, “I will pay them every cent I owe them just as soon as I can get 
a break.” A supplemental report of investigation, dated January 17, 
1947, and served upon respondent and on complainant’s attorney on 
January 27, 1947, shows that respondent made a payment of $200 on 
July 10, 1946, and that he paid $100 on September 3 and $100 on Sep- 
tember 5, 1946. No further payments were reported. 


FINDINGS OF FACT 


1. The complainant is a corporation whose address is 430 Oak Grove 
Street, Minneapolis 4, Minnesota. 

2. The respondent is an individual, Ed G. Wright, whose address is 
1825 N. W. 14th Street, Oklahoma City, Oklahoma, and in this name 
was issued a license under the act on July 19, 1943, which was twice 
renewed but terminated on July 19, 1946, prior to these transactions. 
An application was made by respondent for a new license under the 
trade name of Eddie Wright Produce Company, which had not been 
acted upon at the time the report of investigation was made. 
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8. On or about December 19, 1945, respondent purchased from Inter- 
state Fruit and Vegetable Company a truckload of citrus fruit con- 
sisting of 274 boxes Bruce Hamlin oranges, at $4 per box delivered, and 
26 boxes Bruce Marsh pink grapefruit, at $2.60 per box delivered, fora 
total price of $1,163.60. 

4. Complainant, C. H. Robinson Company, acted as broker in nego- 
tiating the sale of the fruit and as agent for both the shipper and the 
buyer in the transaction. At respondent’s request complainant ad- 
vanced and paid to the shipper, Interstate Fruit and Vegetable Com- 
pany, the invoice price of the truckload of citrus fruit, to-wit : the sum 
of $1,163.60. 

_ 5. On December 20, 1945, Interstate Fruit and Vegetable Company 

shipped in interstate commerce, from loading point at La Feria, Texas, 
to respondent at Oklahoma City, Oklahoma, the kind, quality, and 
grade of fruit called for in the contract of purchase and sale. Upon 
arrival at destination, respondent accepted the shipment but failed 
to pay the purchase price or to reimburse complainant therefor, except 
the sum of $237.12. 

6. On or about February 13, 19146, complainant sold to respondent a 
carload of Mexican tomatoes, consisting of 780 lugs, at $2.75 per lug 
f.o.b. Mexico, plus crossing charges of $39, and duty amounting to 
$403.65, or a total price of $2,587.65 for the carload of tomatoes. 

7. On February 8, 1946, the tomatoes were shipped, in Car FGE 
36153, from loading point in Mexico, and thereafter were diverted to 
respondent at Oklahoma City, Oklahoma. Upon arrival of the toma- 
toes at destination, respondent accepted the shipment, but failed to 
pay complainant the agreed purchase price. Subsequently, however, 
respondent made remittances totaling $400, as follows: $200 on July 
10, 1946, $100 on September 3, and $100 on September 5, 1946. 

8. The formal complaint was filed on June 24, 1946, and within nine 
months from the time the alleged causes of action accrued. 


CONCLUSIONS 


There is apparently no question of fact in dispute with respect 
to the purchases made by respondent and his failure to pay the agreed 
purchase prices. Respondent has, in effect, by reason of his failure 
to deny them, admitted all of the allegations of the complaint. It 
appears from the exhibits attached to the report of investigation that 
complainant tried to assist the respondent by offering to accept in- 
stallment payments until the indebtedness should be liquidated, but 
all respondent ever paid was the sum of $637.12. In advancing to 
the shipper the invoice price of the truckload of citrus fruit, com- 
plainant has become subrogated to all the rights of the shipper with 
respect to the shipment of fruit, and is entitled to be reimbursed by 





6 A. D. JORDON J. LINDSAY 607 


the respondent for the full purchase price thereof. It must be con- 
cluded that respondent’s failure to reimburse the complainant for the 
purchase price of the truckload of fruit, and his failure to pay com- 
plainant the agreed purchase price for the carload of tomatoes was 
in violation of section 2 of the act. Complainant, therefore, is en- 
titled to an award of reparation and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $926.48, balance of purchase price of 
the truckload of citrus fruit, and $2,187.65, balance of purchase price 
of the carload of tomatoes, or a total of $3,114.13, with interest 
thereon at 5 percent per annum from February 15, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1531) 


In re Jorvon J. LInpsEy. PACA Doc. No. 4664. Decided June 26, 1947. 


License—Suspension Suspended for One Year—Failure of Buyer To Pay 
Freight Refund Due Seller 


Where buyer paid an excessive amount of freight on a shipment sold on a 
delivered price basis, and later collected from the railroad a refund in the 
amount of the overcharge, but failed and refused to remit the refund to the 
Seller, it is held that the refusal to remit was in violation of section 2 of the 
act and the buyer’s license is suspended for 30 days, with the suspension 
suspended for one year.* 

. James HE. Horton for Production and Marketing Administration. Elba Pro- 
duce Company, of Elba, Alabama, respondent pro se. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricutural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted 
by a complaint filed January 15, 1947, by T. C. Curry, Chief of the 
Regulatory Division of the Fruit and Vegetable Branch, Production 
and Marketing Administration. It was alleged in the complaint that 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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the respondent, Jordon J. Lindsey, doing business as Elba Produce 
Company, Elba, Alabama, in-violation of section 2 of the act, refused 
to remit to the Dekle Brokerage Company, Mobile, Alabama, the sum 
of $101.10 which had been paid by the Atlantic Coast Line Railroad 
Company to the respondent as a refund in connection with freight 
overcharges on a shipment of Mexican tomatoes sold by the Dekle 
Brokerage Company to the respondent. A copy of the complaint was 
served on the respondent by registered mail and receipt thereof was 
acknowledged by the respondent on February 27, 1947. No answer to 
the complaint has been filed or oral hearing requested, and therefore 
respondent is deemed to have admitted the material facts of the com- 
’ plaint and waived his right to an oral hearing.1. The record shows 
that a copy of the examiner’s report was served on the respondent which 
report, among other things, recommended that respondent’s license be 
revoked. Respondent did not except to the report. 



















FINDINGS OF FACT 





1. The respondent, Jordon J. Lindsey, is an individual doing busi- 
ness as Elba Produce Company at Elba, Alabama, and at all times 
mentioned herein was engaged in the business of buying and selling 
perishable agricultural commodities in interstate and/or foreign 
commerce. 

2. On July 9, 1942, License No. 80196 was issued to the respondent 
which license terminated on its first anniversary date, but was in effect 
at the time of the transactions described herein. On December 17, 
1943, License No. 87359 was issued to the respondent which license 
terminated on its first anniversary date. On September 4, 1946, 
License No. 102805 was issued to the respondent which license is now in 
effect. 

8. On April 22, 1943, the Dekle Brokerage Company, Mobile, Ala- 
bama, confirmed the sale to respondent of 650 lugs of Mexican toma- 
toes contained in car PFE 22644 at the price of $3.55 per lug, 
delivered at Elba, Alabama, for the sum of $2,307.50, including freight 
and refrigeration charges. On the invoice covering the shipment were 
inscribed the following instructions to the respondent: 

“Please pay Freight deduct amt. paid from the above Amt. and mail us your 
ck. for difference and enclose paid frt. bill.” 

4. The shipment was duly accepted by the respondent after its 
arrival at Elba, Alabama. 

5. Respondent paid freight on the shipment at the rate of $2.23 
per hundredweight which with refrigeration and tax charges amounted 
to $764.33 on the shipment, and remitted to Dekle Brokerage Company 
the sum of $1,543.17 in payment of the tomatoes. 
























1Sectons 47.30 (b) and 47.32 of the rules of practice governing proceedings under the 
act (12 F. R. 1025; 9 CFR, 1945 Supp. 47.32). 





—~ — — we 


<a 
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6. On June 22, 1943, the Dekle Brokerage Company addressed a 
letter to the railroad agent at Elba, Alabama, advising that the rail- 
road had applied a freight rate of $2.23 per hundredweight instead of 
the correct rate of $1.78 per hundredweight in connection with the 
shipment. 

7. The railroad agent in reply advised the brokerage company that 
the freight rate should have been $1.83 per hundredweight instead of 
$2.23 per hundredweight and that if it would return the freight bill 
to the respondent, the railroad company would pay the overcharge of 
$101.10 to the respondent, who, after acknowledging the same, could 
remit the proceeds to Dekle Brokerage Company. 

8. The Dekle Brokerage Company in due course returned the paid 
freight bill to the respondent who received payment from the railroad 
company in the amount of $101.10 on July 6, 1943. 

9. Respondent failed and refused to remit to the Dekle Brokerage 
Company the amount collected from the railroad as a refund although 
repeatedly requested to do so by the Dekle Brokerage Company and 
the Regulatory Division of the Department. The respondent in reply 
to a letter from the Regulatory Division dated July 11, 1946, urging 
payment of the refund to the brokerage company, advised as follows: 


“This car of tomatoes we paid the freight on same, overcharge on freight which 
we paid the overcharge came back to Elba Produce Company. We do not owe 
Dykle. So check on Dykle. You will find out ans.” 


CONCLUSIONS 


Upon the basis of the foregoing findings of fact, respondent’s re- 
fusal to remit to Dekle Brokerage Company the freight refund of 
$101.10 constitutes a violation of section 2 of the act warranting sus- 
pension or revocation of respondent’s license. Jn re James Metcalf, 
Respondent, 1 A. D. 716 (1942). However, although respondent made 
no appearance in this proceeding, it appears that, since the institution 
of this proceeding, he has paid over the due amount to the Dekle 
Brokerage Company. It seems appropriate, then, that outright revo- 
cation of respondent’s license should not be ordered but at the same 
time the refusal or failure to pay the amount until subsequent to the 
institution of this proceeding is a violation for which some sanction 
should be imposed. Accordingly, respondent’s license should be sus- 
pended for a period of 30 days with the suspension suspended or held 
in abeyance for a period of one year. 


ORDER 


The license of Jordon J. Lindsey, doing business as Elba Produce 
Company, under the Perishable Agricultural Commodities Act, 1930, 
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is suspended for 30 days but this suspension is suspended for a period 
of one year and if respondent is later found to have violated the act 
during this period as a result of a disciplinary complaint filed during 
the period, the suspension ordered here but suspended will be taken 
into consideration in the evaluation of the sanction for any such subse- 
quent violation of the act. 

The facts and circumstances as herein set forth shall be published. 

Copies hereof shall be served upon respondent by registered mail 
or in person, and this order, except as to service, shall be effective 20 
days after its issuance. 


(A. D. 1532) 


PACA Doc. No, 4656.* Decided June 27, 1947. 
Dismissal of Complaint Based Upon Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent has been settled. 


Complainant, pro se. Messrs. Harris, Sacks € Subrin, of Akron, Ohio, for 
respondent. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seqg.), 
instituted by a formal complaint filed October 2, 1946. Respondent’s 
answer to the complaint was received December 23, 1946, and con- 
tained a request for oral hearing. Subsequently, the proceeding was 
held in abeyance upon receipt of a letter from complainant which 
stated that a settlement was pending between the parties. By letter 
dated June 10, 1947, complainant gave notice that payment had been 
made by respondent in full settlement of the claim and advised that 
the proceeding be closed. 

In accordance with complainant’s letter, the complaint is hereby 
dismissed. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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COURT DECISIONS 


BaILey FarM Dalry Co. et al. v. ANDERSON, SECRETARY OF AGRICULTURE, 157 F. 
2d 87.* Decided September 5, 1946. 


CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT 
Civil Action No. 13182 


Legality and Constitutionality of Classification Provisions of Order No. 3, 
Sustained 


Order No. 3, as amended, regulating the handling of milk in the St. Louis, Mis- 
souri marketing area, providing that a milk handler using part of milk for 
Class I and part for Class II purposes must allocate local producers’ milk to 
Class I usage up to 95 percent of handlers’ Class I use, prior to allocation of 
imported or ungraded milk for such use, it is held, (1) does not prohibit the 
marketing of imported milk, (2) is not violative of the constitutional pro- 
vision that all duties, imposts and excises shall be uniform throughout the 
United States, (3) is not repugnant to the constitutional provision that no 
preference shall be given by any regulation of commerce or revenue to the 
ports of one state over those of another, and (4) is not so arbitrary with 
respect to the allocation formula as to deny due process.** 


[897] Appeal from the District Court of the United States for the Eastern 
District of Missouri; Rubey M. Hulen, Judge. 

Statutory proceeding by the Bailey Farm Dairy Company and others against 
Marvin Jones, War Food Administrator, and Claude R. Wickard, Secretary of 
Agriculture, to review a milk order, wherein the defendants counterclaimed for 
a mandatory injunction to enforce the order. Defendants’ motion for sum- 
mary judgment on the counterclaim was sustained, and injunctive relief was 
granted, 61 F. Supp. 209, and the plaintiffs appeal, opposed by Clinton P. Ander- 
son, Secretary of Agriculture. 

Judgment affirmed. 


William D. Donnelly, of Washington, D. C. (Karl P. Spencer, of St. Louis, Mo., 
and Mag O’Rell Truitt, Mac Asbill, Lawrence Keitt, and Cummings & Stanley, 
all of Washington, D. C., on the brief), for appellants. 

W. Carroll Hunter, Sp. Asst. to Atty. Gen. (George R. Springborg, Atty., U. S. 
Dept. of Agriculture, of Lincoln, Nebr., Katherine A. Markwell, Atty., U. S. Dept. 
of Agriculture, of Washington, D. C., Wendell Berge, Asst. Atty. Gen., J. Stephen 
Doyle, Jr., Sp. Asst. to Atty. Gen., and Harry C. Blanton, U. 8. Atty., of Sikeston, 
Mo., on the brief), for appellee. 


*Bailey Farm Dairy Co. et al. v. Jones, 61 F. Supp. 209, 5 A. D. 43, affirming 3 A. D. 
715, affirmed herein. Cert. denied, 67 Sup. Ct. 335.—Ed. 
** Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
tItalic figures in brackets refer to first word beginning a page in 157 F. 2d 87.—Ed. 
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612 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A4A.D. 
Before GARDNER, JOHNSON, and Rippick, Circuit Judges. 


Jounson, Circuit Judge. 

The question is as to the validity of an allocation formula required 
to be used by handlers in classifying producers’ milk in the St. Louis 
marketing area, under § 903.-3 (e) of Federal Milk Order No. 3, as 
amended ? December 27, 1943, effective January 1, 1944, which amended 
order regulated the classification and minimum price to producers of 
subject milk in the St. Louis, Missouri, marketing area? and was 
[90+] issued * under the provisions of the Agricultural Marketing 
Agreement Act of 1937.4 The issue arises out of a petition by 22 han- 
dlers of milk in the marketing area for administrative relief* from 
the operation of the formula, an administrative hearing upon the pe- 
tition and a denial of the relief, an action in the District Court to re- 
view the administrative ruling,’ the upholding of the administrative 
ruling by that court on summary judgment, and an appeal here from 
the judgment. The opinion of the District Court is reported in Bailey 
Farm Dairy Co. v. Jones, 61 F. Supp. 209. 

[1, 2] The validity of the Agricultural Marketing Agreement Act 
itself is not here involved.’ The object of the Act is, through market- 
ing agreements and orders of the Secretary of Agriculture, “to estab- 
lish and maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish prices to farmers 


18 Fed. Register 17451, 7 Code of Fed. Regulations, 1943 Supp., § 903.0 et seq. 

2Under § 903.1 (c) of amended Order No. 3, the St. Louis, Missouri, marketing area 
consisted of the city of St. Louis and certain adjacent territory in Missouri and Illinois. 

* The Secretary of Agriculture’s powers under the statute to issue and amend marketing 
orders, 7 U. S. C. A. § 608e (1), and his other functions in relation to such orders, were 
by Executive Order, No. 9322, as amended, 50 U. S. C. A. Appendix, § 601 note, 8 F. R. 3807, 
8 F. R. 5423, 8 F. R. 14783, authorized to be performed by the War Food Administrator 
and were in turn redelegated to the Assistant War Food Administrator, 8 F. R. 13871. 
The amended order here involved was issued by the Acting War Food Administration, but 
the War Food Administration has since been terminated and its functions transferred back 
to the Secretary of Agriculture, 10 F. R. 8087, and the Secretary of Agriculture is accord- 
ingly the sole appellee here. 

*50 Stat. 246, 7 U. S. C. A. § 601 et seq. 

57U.8S.C. A. § 608c (15): 

(A) “Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any such order or any obli- 
gation imposed in connection therewith is not in accordance with law and praying for a 
modification thereof or to be exempted therefrom. He shall thereupon be given an oppor- 
tunity for a hearing upon such petition, in accordance with regulations made by the Secre- 
tary of Agriculture, with the approval of the President. After such hearing, the Secretary 
shall make a ruling upon the prayer of such petition which shall be final, if in accordance 
with law.” 

®Id: 

(B) “The District Courts of the United States (including the district court of the United 
States for the District of Columbia) in any district in which such handler is an inhabitant, 
or has his principal place of business, are hereby vested with jurisdiction in equity to review 
such ruling, provided a bill in equity for that purpose is filed within twenty days from the 
date of the entry of such ruling. * * * If the court determines that such ruling is 
not in accordance with law, it shall remand such proceedings to the Secretary with direc- 
tions either (1) to make such ruling as the court shall determine to be in accordance with 
law, or (2) to take such further proceedings as, in its opinion, the law requires. * * *” 

™The Supreme Court has passed upon the validity of the Act in United States v. Rock 
Royal Cooperative, 307 U. S. 533, 59 S. Ct. 993, 83 L. Ed. 1446. 
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at a level that will give agricultural commodities a purchasing power 
with respect to articles that farmers buy, equivalent to the purchasing 
power of agricultural commodities in the base period,” which the 
statute prescribes. 7 U.S.C. A. §§ 602 (1), 608e. It thus is a measure 
intended primarily to benefit producers. Waddington Milk Co. v. 
Wickard, 2 Cir., 140 F. 2d 97, 101. 

As to milk and milk products, the Act further declares that, in fix- 
ing prices to producers in any marketing agreement or order, “The 
level of prices which itis * * * the policy of Congress to establish 
* * * shall * * * be such level as will reflect the price of feeds, 
the available supplies of feeds, and other economic conditions which 
affect market supply and demand, for milk or its products in the mar- 
keting area,” and the Secretary of Agriculture is authorized, on hear- 
ing, evidence and findings, to “fix such prices as he finds will reflect 
such factors, insure a sufficient quantity of pure and wholesome milk, 
and be in the public interest.” 7 U. S. C. A. § 608¢ (18). 

The Act recognizes that the factors which affect the problem vary 
in different production and marketing areas and that the question 
therefore is one that must be dealt with regionally on the basis of the 
particular conditions. The Secretary of [91+] Agriculture is accord- 
ingly forbidden to issue any order of general application to a com- 
modity or product unless he “finds that the issuance of several orders 
applicable to the respective regional production areas or regional mar- 
keting areas, or both, as the case may be, of the commodity or product 
‘ would not effectively carry out the declared policy” of Congress, and he 
is directed, “so far as practicable, [to] prescribe such different terms, 
applicable to different production areas and marketing areas, as [he] 
finds necessary to give due recognition to the differences in production 
and marketing of such commodity or product in such areas.” 7 
U.S.C. A. § 608¢ (11) (A) and (C). 

Certain legislative prescriptions and prohibitions are, however, 
made as to some commodities or products. “In the case of milk and 
its products,”, provides 7 U. S. C. A. § 608¢ (5), “orders issued pur- 
suant to this section shall contain one or more of the following terms 
and conditions, and (except as provided in subsection (7) ) * no others: 

“(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such use classification which all han- 
dlers, shall pay, and the time when payments shall be made, for milk 
purchased from producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to adjustments for 


®The provisions of subsection (7), 7 U. S. C. A. § 608c¢ (7), are not here material, 
except paragraph (D), which authorizes terms and conditions “Incidental to, and not 
inconsistent with, the terms and conditions specified in subsections (5) * * * and 
(7) and necessary to effectuate the other provisions of such order.” 
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(1) volume, market, and production differentials customarily applied 
by the handlers subject to such order, (2) the grade or quality of the 
milk purchased, and (3) the locations at which delivery of such milk, 
or any use classification thereof, is made to such handlers. 

“(B) Providing: 

“(i) for the payment to all producers and associations of producers 
delivering milk to the same handler of uniform prices for all milk 
delivered by them® * * *3 or 

“(ii) for the payment to all producers and associations of pro- 
ducers delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the indi- 
- vidual handler to whom it is delivered; subject, in either case, only 
to adjustments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (c) the locations at which de- 
livery of such milk is made, and (d) a further adjustment, equitably 
to apportion the total value of the milk purchased by any handler, 
or by all handlers, among producers and associations of producers, on 
the basis of their marketings of milk during a representative period 
co * * * 

“(G) No marketing agreement or order applicable to milk and its 
products in any marketing area shall prohibit or in any manner limit, 
in the case of the products of milk, the marketing in that area of any 
milk or product thereof produced in any production area in the United 
States.” 

The first attack that is made here upon the allocation formula in 
§ 903.3 (e) of Order No. 3, as amended, is that the formula contains 
terms and conditions beyond those which the foregoing provisions 
of 7 U. S. C. A. §608¢ (5) authorize. The exact language of the 
allocation formula is set out in a footnote and a summary of its 

® This represents what is commonly referred to as an individual-handler pool. 

10 This represents what is commonly referred to as a market-wide pool. 

4 § 903.3 (e): “Classification of Producer Milk. The market administrator shall deter- 
mine the classification of milk received by each handler from producers as follows: 

(1) Subtract from the total pounds of milk in each class the total pounds of milk, skim 
milk, and cream received from other handlers and allocated to such class pursuant to (c) 
of this section ; 

(2) Subtract from the remaining pounds of Class I milk the pounds of ungraded milk 
received from sources other than producers or handlers which was disposed of as fluid milk 
outside the marketing area ; 

(3) Subtract from the remaining pounds of milk in Class II (other than milk used for 
evaporated milk in hermetically sealed containers) an amount so utilized but not to exceed 
5 percent of the total receipts of milk from producers: Provided, That a smaller percentage 
shall be applied under this subparagraph if designated by the handler on his report made 
pursuant to § 903.5 (a) (1). 

(4) Subtract from the remaining pounds of milk in each class, in series beginning with 
the lower-priced Class II use, the pounds of milk, skim milk, and cream received from 
sources other than producers or other handlers ; and 

(5) Add to the net figure for Class II milk computed under (4) of this paragraph, the 


amount subtracted under (3) of this paragraph.” 
The controversy here relates to provisions (3), (4) and (5) only. 
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opera- [92+] tive effect is all that is necessary for present purposes. 
In order, however, to understand the operation of the formula, it may 
be helpful to refer first to the general scheme of the amended order and 
to some of its other provisions. 

Order No. 3, as amended, attempts, as we have heretofore sug- 
gested, to regulate the classification of producers’ milk by handlers in 
the St. Louis marketing area, for price-payment purposes to producers, 
and to prescribe the minimum prices to be paid by handlers for the 
milk falling under each classification. The terms “producer” and 
“handler” are defined for purposes of the order as follows: “ ‘Pro- 
ducer’ means any person, irrespective of whether such person is also 
a handler, who produces, under a dairy farm permit or rating issued 
by the proper health authorities for the production of Grade A or 
Grade B raw milk, milk which is received at a plant from which milk 
is disposed of as fluid milk in the marketing area. As used herein 
such dairy farm permit or rating means one issued by any of the 
health authorities‘? duly authorized to administer regulations gov- 
erning the quality of milk disposed of in the marketing area.” “‘ Han- 
dler’ means any person who, on his own behalf or on behalf of others, 
receives milk from producers, associations of producers, or other han- 
dlers, all, or a portion, of which milk is disposed of as fluid milk in 
the marketing area, and who, on his own behalf or on behalf of others, 
engages in such handling of milk as is in the current of interstate 
commerce or which directly burdens, obstructs, or affects interstate 
commerce in milk and its products. This definition shall not be 
deemed to include any person who is a handler under another Federal 
milk marketing agreement or order if such handler does not operate 
a plant from which bottled milk is distributed in the St. Louis, 
Missouri, marketing area.” § 903.1 (e) and (f), respectively. 

The order provides for the classification of milk into two classes, in 
accordance with the utilization of that commodity made by a handler. 
In general, Class I consists of milk utilized for fluid milk, and Class 
II consists of milk utilized for cream or other milk products. 
§ 903.3 (b). A minimum price” is provided for each of the two 
classes, the price payable for milk in Class I being considerably greater 
than that for milk in Class II, § 903.4. Each producer receives his 
pro-rata share of the total or pooled value for both classes of all pro- 
ducers’ milk bought during the calendar month by the particular han- 
dler to whom he has sold. §§ 903.7, 903.8. 

Some handlers in the marketing area, however, over a period 


12 Here, the health authorities of the city of St. Louis, Missouri. 
%3 The technical factors and differentials entering into the class minimum prices under 
the order are not here material. 
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of years, have been purchasing milk also from others than producers, * 
as those terms are defined in the order, § 903.1 (e) and (f), supra. 
Mostly, these purchases have been made from Chicago dealers, who 
are subject to a separate federal milk order applicable to the Chicago 
marketing area.* The health authorities of the city of St. Louis have 
approved this Chicago milk for consumption in the St. Louis area. 
The record shows [93+] that there are times when the supply from 
producers in the St. Louis area has been less than the total utilization 
by handlers of Class I and Class II milk. On a brief occasion in 
1942 and also in 1943, the supply of producers’ milk was not quite 
sufficient even for the Class I utilization. Prior to the amendment of 
-Order No. 3 on December 27, 1943, the milk imported from the Chicago 
area was allowed to be prorated with the producers’ milk from the 
St. Louis area as to both Class I and Class IT utilizations.”* 

From the administrative findings, it appears that in 1943 the St. 
Louis producers had complained that the pooling of outside milk with 
their milk for the higher-priced Class I utilization was a deteriorating 
factor in the market and would tend in the long run to decrease local 
production, and that they had urged that a better market would be 
promoted by encouraging the use of local milk as fully as possible for 
fluid purposes (Class I) and the use of any outside milk for milk prod- 
ucts (Class II). The allocation formula was an attempt to deal with 
the problem thus presented. It was adopted only after a full hearing 
to both handlers and producers and on a determination that it was 
“the only practical means * * * of advancing the interests of 
producers * * * in the St. Louis, Missouri, marketing area.” 
§ 903.0 (b) (2). 

The effect of provisions (3), (4) and (5) of § 903.3 (e) 2” which is 
the formula in question, is to require a handler, who also purchases 
outside milk, to allocate to local producers’ milk, for price-payment 
purposes, 95 per cent of his Class I utilization, if he has received pro- 
ducers’ milk in that amount or greater, and, if not, then to the full 
extent of such milk received. In other words, in computing the mini- 
mum price to be paid producers, a handler is required to treat pro- 
ducers’ milk as being entitled to payment on the basis of up to 95 per 


Three of the 22 petitioning handlers had been purchasing such outside milk, and 
from time to time they had sold part of it to some of the other handlers. The other han- 
diers might themselves undertake to make importations at any time. 

*7C. F. R. Cum. Supp., § 941.0 et seq., 7 C. F. R. 1944 Supp., §§ 941.4, 941.5. 

4° Prior to the amendment of December 27, 1943, Order No. 8 had contained the following 
provisions (7 C. F. R. Cum. Supp., § 903.3 (d)) : 

“Milk approved by the proper health authorities for consumption in fluid form in the 
marketing area which has been received from a person who is a handler, as defined under 
another Federal marketing agreement or order, shall be deducted from each class in the 
proportion that the quantity used in each class by the receiving handler bears to the total 
quantity of milk received by him, after excluding such handler’s receipts of milk from 
other handlers.” 

1 Vor the exact language of these provisions, see footnote 11, supra. 
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cent of his Class I utilization, before his use of outside milk can be 
taken into account as a factor affecting the market price of producers’ 
milk. To illustrate with the example used in the administrative find- 
ings, “if a handler receives 100 pounds of milk from producers and 
100 pounds from a Chicago dealer and uses 150 pounds as Class I 
and 50 pounds as Class IT, at least 95 pounds of local producers’ milk 
shall be considered as used for Class I purposes.” Prior to the 
amended order, on the figures of the illustration, local producers would 
have been paid for only 75 pounds of Class I utilization. 

The handlers contend here, as we have indicated, that these pro- 
visions of the allocation formula are not authorized by 7 U.S. C. A. 
§608¢ (5), which directs that milk under marketing orders shall be 
classified “in accordance with the form in which or the purpose for 
which it is used” and provides that such orders shall contain only such 
“terms and conditions” as the statute authorizes and “no others.” 
They urge that the allocation formula classifies milk on the basis of its 
source instead of its use,!® and so violates the statute. But the word 
“source” is here hardly more than a beguiling term for conjuring a 
legal artificiality into the distinction which inherently exists [94+] 
between producers’ and non-producers’ milk under the regulative 
purposes of the Act. 

It is to be borne in mind that the classification requirement in 7 
U.S. C. A. § 608 (5) (A) has reference to producers’ milk, so that 
the question under this provision is merely whether the allocation 
formula compels a handler to pay for producers’ milk on other than a 
form-of-use or purpose-of-use classification basis. Two classes of use, 
Class I and Class II,”° have properly been established by the order for 
classification purposes. § 903.3 (b). The order does not compel a 
handler to pay producers for any greater utilization of milk than he 
makes in the particular class. The allocation formula therefore does 
not reach outside the established classes or beyond the handler’s utiliza- 
tion in them. The operative effect of the formula has heretofore been 
explained. Its technical aspect in the order is simply that of a device 
for arriving at the classification of producers’ milk, where the situation 
is complicated by the factor of the handler’s use of outside milk. 
Under the admitted practice of a handler of commingling all his ap- 


% Actually, according to the evidence in the record, the quantity of milk used by import- 
ing handlers in Class II was approximately 20 per cent of that used by them in Class I. 

“The record shows that in practice and as a matter of economic operation a handler 
commingles his producers’ and his approved outside milk, so that there is no way of estab- 
lishing the actual use of any particular milk. The Secretary of Agriculture concedes, 
however, that the application of the formula is not controlled by the commingling, and 
that the formula would be operative even if the outside milk were kept separate and 
directly used as Class I milk. 

*In some marketing areas, the utilization by handlers has been broken down into 
more than two classes by the applicable milk order. Thus, the order involved in Wad- 
dington Milk Co. v. Wickard, 2 Cir., 140 F. 2d 97, established 9 classes of utilization. 





618 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 64A.D, 


proved milk, some method of allocation for classification purposes 
would in any event be necessary on his part. 

The handlers insist that proration is the only proper and just 
method of allocation, but they, of course, are looking at their own posi- 
tion as much as that of producers, while the statute looks primarily at 
that of producers. There can be no doubt that proration is a per- 
missible method, where it is determined to be an adequate means of 
dealing with such a market situation in the light of the producers’ in- 
terests. But it cannot be said that it is.the only permissible method, 
where the Secretary of Agriculture has concluded that it does not 
sufficiently solve the effect on producers’ prices of a fluid use of outside 
milk and where that conclusion cannot be held to be without a rational 
basis as a matter of administrative judgment. 

In a mechanical sense, the formula here adopts as its basis of classifi- 
cation for producers’ milk the handler’s available uses as of the time 
the milk is received. It treats such milk as being entitled for price 
purposes to the position of the handler’s highest-class use (up to the 
extent of 95 per cent), which is the use to which it naturally would be 
applied except for the handler’s purchase of outside milk. The Dis- 
trict Court expressed its view thus: “Here the Secretary takes the uses 
available, in the case of the importing handler, prior to the mixing 
of the producers’ milk and imported milk, as the yardstick or formula 
for fixing classification of the milk.” 61 F. Supp, at page 220. Or, as 
we have previously put it, a handler, for the purpose of computing 
the amount of the uniform price to be paid producers, is required to 
treat producers’ milk as entitled to payment on the basis of up to 95 
per cent of his Class I utilization, before his use of outside milk can 
be taken into account as a factor affecting the market price of producers’ 
milk. 

[3,4] We think such an allocation to available use is an authorized 
use-of-milk classification for price-formula purposes under the statute. 
It is the handler’s actual utilization of milk that controls the operation 
of the formula. The term “use” or “used” in 7 U.S. C. A. § 608¢ (5) 
(A) is not required to be read as one of literalness or consumptive 
ultimacy, but it is entitled to be given a practical regulatory significance 
in relation to handlers’ processes and the effect of their mode of doing 
business upon the market problem. Previous decisions have so recog- 
nized. Thus, in Queensboro Farms Products, Inc., v. Wickard, 2 Cir., 
137 F. 2d 969, it was held (one judge dissenting) that a classification 
of producers’ milk on the basis of the form in which it was moved 
from a handler’s plant was a valid use classification for price-formula 
purposes, no matter what might be its actual ultimate utilization. 
Again, in Waddington Milk Co. v. Wickard, 2 Cir., 140 F. 2d 97, 101, 
the court declared: “Given the conditions and the purpose, there ap- 
pears to be nothing [95+] unreasonable in selecting as the controlling 
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point for determination of the form in which milk is to be classified for 
the fixing of wholesale prices the time when it leaves the initial receiv- 
ing plant of the distributor.” The Supreme Court has refused to read 
other language in 7 U.S. C. A. § 608¢ (5) (A) in a literal significance 
which would defeat the regulatory purpose of the Act, when it held 
in United States v. Rock Royal Co-operative, 307 U. S. 533, 578-580, 
59 S. Ct. 993, 1016, 83 L. Ed. 1446, that an “agency” cooperative was 
subject to the Agricultural Marketing Agreement Act, even though it 
had not technically “purchased” the milk of its producers, because 
“As here used the word ‘purchased’ means ‘acquired for marketing.’ ” 
It also would seem to be entitled to note at least, in considering whether 
the allocation formula here is violative of the statute, that at the time 
the Agricultural Marketing Agreement Act was enacted there were 
outstanding under the Agricultural Adjustment Act, 48 Stat. 31, 49 
Stat. 750, which the Agricultural Marketing Agreement Act re-enacted 
and of which 7 U.S. C. A. § 608c¢ (5) was a part, several milk orders 
containing allocation provisions indistinguishable in principle from 
the present formula,” and that in section 4 of the Agricultural Mar- 
keting Agreement Act, 50 Stat. 249,7 U.S. C. A. § 672, Congress saw 
fit to declare that all outstanding orders “are hereby expressly rati- 
fed * * *.” And, finally, in hospitable approach to the question 
of statutory construction, it should be observed that if allocation of 
highest-class utilization to producers’ milk as-against outside milk is 
not permissible as a use classification for price purposes under 7 
U.S. C. A. § 608¢ (5) (A) then a handler could by segregation and 
use of his outside milk in Class I completely frustrate the regulatory 
purpose of the statute. 

[5] The allocation for price-determination purposes made by the 
formula cannot be said to be a legal command to a handler to use his 


21 Where the “producer milk” consisted of milk acquired from producers other than the 
handler himself and the “outside milk” consisted of the handler’s own production, all the 
handler’s milk was classified according to use and the class utilization was then allocated 
to “producer milk’ by excluding not exceeding 95 per cent of the outside milk from Class 
I utilization (Fall River, Mass., Order No. 5, Art. VI, § 1, 1 F. R. 202) or from Class I 
and Class II utilization (Kansas City, Mo., Order No. 13, Art. VI, § 2, 1 F. R. 1724) and 
the balance from lower class utilization. 

Allocation provisions similar in principle are also included in other milk orders. Thus, 
the highest class uses have been allocated to producers’ milk in the following instances by 
assigning first to low class uses the outside milk consisting of (1) emergency milk (Dayton- 
Springfield, Ohio, Order No. 71, § 971.4 (e) (10) (ii), 10 F.R. 6165) ; (2) emergency milk, 
except that such milk disposed of to the armed forces a stated distance outside the area 
may within certain limits receive higher classification (Washington, D.C., Order No. 45, 
§ 945.6 (f), 10 F.R. 138585); (3) milk received from sources other than producers, own 
farm production, emergency milk and milk from other handlers (Columbus, Ohio, Order 
No. 74, § 974.4 (f) (2), 10 F.R. 1085; Dayton-Springfield, Ohio, Order No. 71, § 971.4 
(e) (10) (i), 10 F.R. 6164; Minneapolis-St. Paul, Minn., Order No. 73, § 973.4 (e) (4) (i), 
10 F.R. 13485; Tri-State Order No. 72, § 972.4 (e) (9) (i), 10 F.R. 8645). There are 
other instances also of equivalent allocation provisions, which we shall not enumerate, as 
the foregoing are sufficient to illustrate the reality of the problem which the Secretary 
faces from outside milk in attempting to achieve such prices as Congress intended should 
exist in a market for local producers’ milk. 
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milk in a particular manner, as the handlers contend. He is as free 
in law to make such actual use of any part of his milk for a particular 
purpose as he was before. Nor does the formula violate the provision 
in 7 U.S. C. A. §608 ¢ (5) (A) that minimum class prices shall be 
uniform as to all handlers. The minimum class prices per hundred 
weight are untouched by the formula. The total amount distributable 
by an importing handler to his producers will be greater than before, 
but this is only becauses he is required to pay producers on the basis of 
more of his Class I utilization. The fact that the uniform price to 
producers from an importing handler may, because of the increased 
class [96+] I allocation under the formula, be slightly greater than the 
uniform price to producers from some non-importing handler having 
a less volume of Class I milk-use, is not legally distinguishable from 
the differences which have theretofore existed and will continue to exist 
in the uniform prices paid to producers by the separate handlers be- 
cause of the variation in the volume and proportion of their Class I 
and Class II utilizations. Such differences among handlers in the 
uniform price payable to producers are inherent and clearly contem- 
plated by the statute in any market of individual-handler pools. 

It is further contended that the allocation formula penalizes the 
utilization or handling of milk from other producton areas and thereby 
violates 7 U. S. C. A. § 608 ¢ (5) (G) and also Art. 1, § 8, cl. 1, and 
Art. 1, § 9, cl. 6 of the Constitution, as well as the Fifth Amendment. 

[6,7] 7 U.S. C. A. §608 c¢ (5) (G) provides that “No marketing 
agreement or order applicable to milk and its products in any market- 


ing area shall prohibit or in any manner limit, in the case of the | 


products of milk, the marketing in that area of any milk or product 
thereof produced in any production area in the United States.” From 
the language of the provision and its legislative history,” the term 
“prohibit” has application to both milk and milk products, but the 
term “in any manner limit” has application only to milk products. 
The amended order does not prohibit the marketing of imported milk 
in the St. Louis market. If there is any discouragement to the im- 
portation of outside milk, it is primarily in the price which the import- 
ing handlers may have to pay to obtain it, and that is in no way regu- 
lated by the amended order. The handlers argue, however, that the 
effect of the order will be to make it impossible for them to buy milk 
in the Chicago market, because under the Chicago marketing order * 
Chicago handlers prior to January 1, 1944, were required to pay Chi- 
cago producers for milk which they sold to handlers under other fed- 
eral milk orders an amount equal to the prorated value of such milk 
with local producers’ milk in the importing market, and since January 
1, 1944, they have been required under the Chicago order to pay pro- 


72 See H. Rept. No. 1757, 74th Cong., 1st session, p. 21. 
2% See footnote 15, supra. 
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ducers for such milk the Class I price of the Chicago market, and that 
the Chicago handlers therefore will not be willing to sell milk to St. 
Louis handlers on the basis of St. Louis Class II prices. That may be 
true practicably, but in the interplay of the two orders there is nothing 
legally that prohibits a Chicago dealer from selling, or a St. Louis 
handler from purchasing, this surplus milk at any price, no matter on 
what basis Chicago producers may have had to be paid in order to get 
a sufficient supply of milk generally into the Chicago market. 

[8-10] We do not see how Art. I, § 8, cl. 1, of the Constitution, 
providing that “all Duties, Imposts and Excises shall be uniform 
throughout the United States,” can have any possible application here, 
for clearly no duties, imposts or excises are involved. Nor can there 
be said to be any violation of Art. I, § 9, cl. 6, providing that “No 
Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another.” Viewing St. Louis 
as a port for purposes of the contention, no preference for the entry 
of milk into that city is given as against the entry of milk into the city 
of Chicago. But in any event, under this constitutional provision, 
“what is forbidden is, not discrimination between individual ports 
within the same or different States, but discrimination between States.” 
State of Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 
421, 435, 59 U. S. 421, 435, 15 L. Ed. 435. 

[11] The argument that the allocation formula is so arbitrary and 
capricious as to constitute a violation of due process under the Fifth 
Amendment would also seem to be without merit. The formula bears 
a direct and we think reasonable relation to the accomplishment of a 
valid legislative purpose—the improvement of market prices for pro- 
ducers’ milk. Insofar as discrimination may be relied upon [97+] as 
an element of arbitrariness for due-process purposes, there is here no 
discrimination in a legal sense between handlers, for the formula treats 
all in the same class alike. The importation of needed milk is not pro- 
hibited. Handlers have the same legal right to import milk and use it 
in their business as they always have had. They are left as free as 
before to negotiate for prices upon the surplus Chicago milk. If the 
formula or its contemporaneous operation with the Chicago order 
affects their ability to obtain and handle such milk profitably, that re- 
sult is an incidental or collateral one, to which the accomplishment of 
the superior regulatory purpose is not required to yield. 

[12] Absent a violation of due process, there is no aid to the argu- 
ment here in the use of such phrases as “protective tariff” or “trade 
barrier.” If the amended order, legislatively authorized as we have 
held, has the effect of limiting commerce in milk between Chicago 
and St. Louis, there is in that fact no constitutional repugnance, for, 
consistent only with due process, the Constitution does not prevent the 
limiting (Mulford v. Smith, 307 U. S. 38, 48, 59 S. Ct. 648, 83 L. Ed. 
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1092) or the prohibiting (United States v. Carolene Products Co., 304 
U. S. 144, 58 S. Ct. 778, 82 L. Ed. 1234) of any part of interstate com- 
merce, and this ‘thout regard to uniformity. Currin v. Wallace, 306 
U.S. 1, 14, 59 S. Ut. 379, 83 L. Ed. 441. 

There is a final contention by the handlers that relevant evidence 
was refused admission on the administrative hearing. The evidence 
in question was excluded by the presiding officer at the time of the 
hearing as irrelevant, but it was incorporated in the record and the 
administrative findings convince us that it was taken into account and 
its effect sufficiently considered on the final ruling. 

We are not able to declare that Order No. 3, as amended, is “not in 
accordance with law” (7 U.S. C. A. § 608 c (15) (B)), and the judg- 
ment is accordingly affirmed.* 


™The judgment also contained an injunction, entered on a counterclaim by the Secre- 
tary, requiring certain of the petitioning handlers who had not complied with the amended 
order to do so. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
i 
ADMINISTRATIVE PROCEEDINGS No. Page 
Categories of Administrative Functions 
Although it seems difficult to determine how present day 
categorists of administrative activity would define the 
administrative functioning involved in this proceeding, 
it may be stated that if the functioning should be con- 
sidered rule-making, the rule-making should be prospec- 
tive in effect, or if it is regarded as interpretative of the 
order, the interpretative ruling should not be changed 
retrospectively after it has become “‘seasoned’’, or if the 
functioning should be viewed as ‘“‘decisional’’, the deci- 
sion made by an administrative officer within the scope 
of his authority should be binding 
CATEGORIES OF ADMINISTRATIVE FUNCTIONS 
Administrative proceedings 
Depuctions BY HANDLER 
Validity of, for services to producers 
EstTorpPEL 
Situation not involving question of 
EVIDENCE 
Record substantiating market administrator’s approval of 
deductions 
HANDLER 
Validity of deductions by, for services to producers 
MarRKET ADMINISTRATOR 
Authority of, to approve service deductions________.-.------ 
Invalidity of action of, having retroactive effect 
OrpER No. 27 (NEw York) 
Record Substantiating Market Administrator’s Approval of 
Deductions 
It is concluded that the facts together with the affirmative 
duty upon the market administrator to verify handler’s 
payments to producers as those prescribed by the order 
show approval by the market administrators of the de- 
ductions made by the petitioner and questioned here---- 
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JUNE 1047 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


OrpverR No. 27—Continued 
Validity of Deductions by Handler for Services to Producers 
Where petitioner, a handler of milk subject to Order 
No. 27 regulating the handling of milk in the New York 
metropolitan milk marketing area, complained of the 
action of the market administrator in holding that pe- 
titioner had underpaid producers at its Cincinnatus, 
New York, plant during the months April to October, 
inclusive, of each year from September 1, 1938, to and 
including October 31, 1945, because of petitioner’s de- 
duction of three cents per hundredweight from the uni- 
form price of milk for the “special services” of receiving 
and cooling milk twice daily at that plant; and where the 
the affected producers and the several market adminis- 
trators directly or impliedly agreed to and approved 
such deductions until the protested action of the present 
market administrator which took place on January 31, 
1946; and where the order provision is reasonably suscep- 
tible of the construction given to it by the market ad- 
ministrator and by the affected parties, it is held, that 
the relief requested by the petitioner should be granted 
because of the long period of continuous and uniform 
construction or application of the order in approving the 
deductions and because the protested action of the 
market administrator would have an improper retroac- 
tive effect upon the petitioner. However, the ruling of 
the market administrator on January 31, 1946 is fully 
effective with respect to the invalidity of such deductions 
for future periods 1504 511 
SERVICES TO PRODUCERS 
Validity of deductions by handler for 1504 = 521 
STaTUTES 
Construction and Interpretation 
Alleviation of philosophic rigidity in interpretation of... 1504 521 
Power of Selection from Reasonable Alternatives 
Where two or more reasonable alternatives are open 
for the interpretation or application of order pro- 
visions within the scope of authority conferred by 
the order upon the market administiator in the 
particular matter, the selection by the market ad- 
ministrator will be upheld, and a necessary corol- 
lary of this principal would seem to be that any 
such selection by the market administrator should 
be the law for the time that it is in effect if, as indi- 
cated, it is reasonable and, at any rate, where there 
has also been a long period of continuous and uni- 
form construction or application of the law 1504 520 
Weight given to continuous and uniform construction of 
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(Administrative Procedure Act) 
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ADMINISTRATIVE PrRoceDURE AcT No. Page 


Application of section 4 (c) of, relating to publication or service 
and effective date of order 1505 525 
EFFECTIVE DaTE OF ORDER 
Application of section 4 (c) of Administrative Procedure Act 
relating to publication or service and provision for 1505 525 
RaTES AND CHARGES 
Modification of 
Since the increases sought by respondent are uncontested 
and it appears that good cause exists for making this 
order effective in less than 30 days as provided in 
section 4 (c) of the Administrative Procedure Act, 
accordingly, the temporary rates and charges now in 
effect are modified so as to permit the respondent to 
publish and file an amendment to their tariff making 
the prescribed rates and charges effective as of July 1, 


PACKERS AND STOCKYARDS ACT, 1921 


AccoRD AND SATISFACTION 
Burden of proof to establish 
Failure to Establish, for Lack of Consideration 
Where a claim or demand is liquidated and not in dispute 
and is due, the offer and acceptance of a lesser sum does 
not effect an accord and satisfaction even though given 
and accepted in full settlement, in the absence of a con- 
trary statutory provision or an express repudiation by 
judicial decision, because of a want of consideration, 
and payment by the debtor of an amount less than the 
amount due operates only as a discharge of the amount 
paid, leaving the balance still due___._..____.._.-_---- 
Failure to Establish Intent for 
Since the burden of proof as to the existence of an accord 
and satisfaction is upon the party relying thereon, evi- 
dence tending to prove or disprove it is admissible, and, 
therefore, complainant was entitled to show that the 
words ‘‘Settlement for B. J. Shemwell acct. in full,” the 
respondent in this action, endorsed by a third party on 
check payable to complainant, were not intended as a 
settlement in full by the complainant and respondent 
but merely to identify the account settlement between 
the third party and complainant__---- ‘ 1508 528 
Failure to prove settlement in full_ ___- 1508 531 
Liquidated and Undisputed Claims 
A liquidated and undisputed claim is one that can be defi- 
nitely ascertained from the agreemeat of the parties or 
by an arithmetical process or by application of law, 
where there is no bona fide dispute as to the proper 
demand or liability.......----- ae tet araree aaa 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


AccorD AnD Satisraction—Continued 
Unliquidated and Disputed Claims 

When a claim is unliquidated, or if liquidated, when there 
is a bona fide dispute as to the sum actually due, or a 
bona fide controversy exists as to whether anything is 
due, then payment and acceptance of a lesser sum than 
claimed, in satisfaction of the debt, operates as an ac- 
cord and satisfaction 

Britis AND NOTES 
Endorsement on check “‘Settlement for B. J. Shemwell acct. in 
full,’’ not necessarily evidence of intention to settle in full__ 
Bona Five DisPurTe 
Effect of Use of Word “Cattle” in Place of Words “Cattle and 
Calves” 

The use of word ‘‘cattle” in place of words “‘cattle and 
calves” in connection with purchase and sale of cattle 
involved here did not in fact provide the basis of a bona 
fide dispute between the parties 

Failure to Prove Alleged Representation as to Time of Ship- 
ment of Cattle 

Since testimony introduced at the hearing by respondent 
with respect to complainant’s alleged representation as 
to time the cattle would be shipped was unconvincing, 
the conclusion is reached that there was never any bona 
fide dispute between the parties based upon such 
claimed representation by complainant 

CaTTLE 

"’4 Definition of word 

CEASE AND DEsIsT 
Unfair Practice 

Where respondent, a packer, admitted material allegations 
of complaint alleging respondent had engaged in and 
used unfair, unjustly, discriminatory and deceptive 
practices and devices, and consented to the issuance of a 
cease and desist order, an order requiring the respondent 
to cease and desist, which is the only administrative 
sanction which may be invoked under Title II of the 
Packers and Stockyards Act, is entered___.----------- 

DIsMISSAL 
Consent of Parties 

Upon receipt of information from complainant that it was 
not his intention to prosecute his claim further, the com- 
plaint for reparation is dismissed 

Upon receipt of information from complainant’s attorney 
that complainant would not appear at oral hearing and 
upon his request that the proceeding be dismissed with- 
out prejudice, the complaint for reparation is dismissed_ 

Settlement Between Parties 

On the basis of the settlement between the parties and 
complainant’s request for dismissal of his complaint with 
prejudice, respondent consenting to such dismissal, the 
complaint is dismissed with prejudice 


1514 
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A.D. 
EVIDENCE No. 


Burden of Proof of Plea of Accord and Satisfaction 
A plea of accord and satisfaction is in the nature of an 
affirmative defense and the burden rests upon the party 
pleading it to establish the same 
Failure to establish intent of accord and satisfaction 
Failure to prove settlement in full 
JURISDICTION OF SECRETARY 
Unjust Practice 
Respondent’s conduct, in agreeing to accept and pay a 
draft drawn upon it, then, after the cattle represented by 
such draft had been shipped, refusing to honor the draft, 
constituting an unjust practice within the purview of 
section 307 of the act, gives the Secretary jurisdiction of 
the complainant’s claim, even though an action may also 
properly have been brought by complainant in the State 


LIQUIDATED AND UNDISPUTED CLAIMS 
Definition of 
PRACTICE AND PLEADING 
Plea of accord and satisfaction constituting an affirmative 
defense 
RaTES AND CHARGES 
Continuation of 
The rates and charges prescribed by the order of August 
20, 1946, are continued in effect to and including June 30, 
1948, unless changed before that date 1507 
The rates and charges prescribed by the order of December 
26, 1944, as modified by the order of January 24, 1947, 
are hereby continued in effect to and including June 30, 
1509 
The temporary rates and charges prescribed by the order of 
January 27, 1947, are hereby continued in effect to and 
including December 31, 1947, unless modified or other- 
wise changed before that date 
Increase in 
Respondent’s request for increased rates and charges 
granted, subject to the conditions mentioned herein, 
and respondent ordered to forthwith publish and file 
a tariff amendment setting forth the prescribed rates 
which shall become effective only upon the conditions 
provided herein 
Modification of 
Upon recommendation of the Livestock Branch, the 
respondent’s motion that it be allowed to continue to 
collect the charges set forth in its Tariff No. 15, in lieu 
of the schedule of charges prescribed in the order of 
April 21, 1947, granted, and to the extent of the difference 
of the two schedules, the order of April 21, 1947, is 
hereby superseded as of the date of its issuance 
757234—47—_9 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
REPARATION ™ 


Failure to Pay Balance of Purchase Price 

Where complainant, a registered dealer, under the act, 
bought, on two occasions, on order for respondent, a 
certain number of head of cattle and respondent issued 
his personal checks in payment thereof, which checks 
were dishonored, but a payment was subsequently made, 
leaving a balance due complainant, and the said cattle 
were offered at public auction at the yards of a com- 
mission company a portion of which cattle was sold 
and the balance was bid in by the commission company 
and it was agreed between a third party, part owner 
of the commission company, and complainant that the 
third party should retain the cattle and pay com- 
plainant a certain sum and the third party drew a 
check for said sum upon which there was endorsed the 
language: ‘Settlement for B. J. Shemwell acct. in full,’”’ 
respondent in this suit, it is held that the parties did 
not intend the check so delivered to be in payment of 
any indebtedness due from respondent to complainant, 
except the indebtedness of the third party and his com- 
mission company to complainant, and, therefore, com- 
plainant is entitled to an award of reparation in the 
amount of the balance of the purchase price due com- 
plainant from respondent on account of the purchase of 
DRO WRN ce Na ee ee ee 1508 

Where respondent sold complainant a number of cattle 
for a stated price and the respondent refused to pay the 
draft drawn upon it, but later complainant accepted in 
full settlement respondent’s check in a lesser amount, 
which check was paid, in an action by complainant to 
recover from respondent the balance of the purchase 
price, it is held that since complainant’s claim was 
liquidated and not in dispute its acceptance in full set- 
tlement of the lesser sum does not constitute an accord 
and satisfaction for: want of consideration, and com- 
plainant is entitled to:an award of reparation in the 
amount of the balance of the.purchase price - - - - -_-~--- 1514 

REPARATION FOR— 
Failure to pay— 


Dalenoe OT PurennEe Pree... ........ 665.5 - leuk. k - 1508 

SuPPLEMENTAL ORDER 

Modification of rates and charges-- - - --- 1506: 526; 1507: 527; 1510 
UnFAIR PRACTICE 

oes ec ns (OR. oS eo we Sco ck esac cc okcnuancaese 1513 
Unsust PRACTICE 

pemenunon ae Mmemneeny = SO ct ce Sse le cen cates 1514 
UNLIQUIDATED AND DispuTED CLAIMS 

NTI IIINIORS coco ne ee gt or ae Sn Ga tae ion 1514 


VIOLATION OF Acr 
Failure to pay— 
MIA0S Of DUTON ORS DMC = 3 oa oe i ee ease 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
(Administrative Procedure Act) 


ADMINISTRATIVE ProceDURE AcT 
Application of section 9 of 
Wilful violations of Perishable Agricultural Commodities Act, 
1930, as falling within meaning of section 9 of 
INSOLVENCY 
Inability to pay for commodity involved in interstate trans- 
actions no valid plea 
LICENSES 
Revocation of 
False statement in respondent’s application for a license 
that a party was a director of respondent corporation and 
owned 20 percent of its stock authorizes revocation of 
the license under section 8 (¢) of the Perishable Agricul- 
tural Commodities Act, 1930 
Where the allegations of the complaint and the findings of 
fact are such as to show, within the meaning of section 9 
of the Administrative Procedure Act, that respondent 
wilfully violated the act and repeatedly failed to pay in 
connection with interstate transactions in peaches and 
grapes, and respondent admitted the material facts 
alleged in the complaint, but attempted to justify its 
failure to pay because of financial inability to do so, it is 
held that respondent’s plea of inability to meet its finan- 
cial obligations is of no avail here, and since the record 
warrants revocation in the publicinterest the respondent’s 
license is revoked and the facts should be published_-_-- 
PRACTICE AND PLEADING 
Inability to pay for commodity involved in interstate transac- 
tions no valid plea 
REVOCATION OF LICENSE 
False statement in application for, that a party was a director 
of respondent corporation and owned 20 percent of its stock 
authorizes revocation of the license under section 8 (ce) of 
the Perishable Agricultural Commodities Act, 1930___-_-_- 
SEcTION 8 (c) OF PERISHABLE AGRICULTURAL ComMopITIESs ACT, 
1930 
False statement in respondent’s application for a license that a 
party was a director of respondent corporation and owned 
20 percent of its stock authorizes revocation of the license 
under 
VIOLATION OF AcT 
Repeated failures to pay in connection with interstate transac- 
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AcTION . Page 








UNIT 38s 2k oes oe Ea hh 1529 603 
ADMISSIONS 

Effect of admission of allegations of complaint. ___....______ 1530 606 
ANSWER 

Effect of failure to answer complaint_---...-.-.-.---.----_- 1523-85 







Broxer’s MEMORANDUM OF SALE 
Considered correct statement of contract of purchase and sale 
unless immediate objection made___.--___-.-.-.-.----__- 1527 594 


BROKERAGE FEE 
*  _Inapplicability of custom and usage to contractual obligation 









es ee ere ee ere ree = 1519: 563; 1520 572 
Caveat Emptor 

Application of doctrine of, to contract of purchase and sale___ 1522 580 

Doctrine of, accepted in State of Missouri---_-----__-_.--_- 1522 580 







ConTRACT OF PURCHASE AND SALE 
Application of Doctrine of Caveat Emptor 
Where respondent purchased from complainant a carload 
of Mexican tomatoes, after a track inspection thereof, 
and thereafter placed the tomatoes in its ripening room 
where they deteriorated abnormally due to a field disease 
so as to become worthless, it is held, in an action by the 
complainant to recover the purchase price, that since 
the principle of caveat emptor is an accepted doctrine in 
the State of Missouri where the contract was made, and 
the complainant was not the grower in this case and had 
no knowledge of the latent defect, and neither he nor his 
agent made any representations to respondent concern- 
ing the tomatoes and were not informed that the toma- 
toes were for any particular purpose, it must be con- 
cluded there was no implied warranty on the part of 
complainant that the tomatoes would ripen properly_._. 1522 6577 
Where the buyer of a carload of green tomatoes, which 
became worthless due to a field disease after delivery of 
the shipment, contends there was a total failure of con- 
sideration for the contract of purchase and sale, thereby 
relieving the buyer of obligation to pay for the tomatoes, 
it is held that to sustain the contention of lack of con- 
sideration would nullify the doctrine of caveat emptor 
and would in effect make the seller liable because of the 
latent defect, for breach of an implied warranty ---_--_- 1522 577 
Broker’s Memorandum of Sale Considered Correct Statement of 
Where buyer claimed that broker’s memorandum of sale 
did not correctly state agreement, but admitted receipt 
of memorandum and failure to object thereto for at least 
five days, it is held that in the absence of- immediate 
objection being made, the broker’s memorandum of sale 
must be considered as correctly setting out the contract.. 1527 591 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
ConTRACT OF PURCHASE AND SaLe—Continued “ae Page 
Inadmissability of Parol or Extrinsic Evidence to Vary Written 
Terms of 
Where the parties entered into written contracts, after 
negotiations, and respondent offered evidence to show 
that the contracts did not express the agreement reached 
in the negotiations, it is held that parol or extrinsic 
evidence is not admissible to vary or contradict the 
terms of the written agreements, and that the negotia- 
tions of the parties are presumed to have been merged 
in the written instruments... ......<.........s.-ssss 1519 560 
Removal of OPA ceilings as not abrogating contract and not 
excusing failure to deliver._...........-.------ 1519: 563; 1520 572 
Custom AND USAGE 
Inapplicability of, to contractual obligation to pay brokerage 
Teo ie erouaruesaaue ke cae sen e eee 1519: 563; 1520 572 
DAMAGES 
Loss sustained by resale of commodity_._..._-.------------ 1527 594 
Unlawful rejection precludes claim of buyer for___..-.------- 1527 594 
DEFAULT 
Admission of facts alleged in complaint by_-------- 1523: 585; 1526 590 
WiNiVGS GP HOMMNINO DG ooo ose. 2a sscclsoasewasesueoes 1523 585 
DELIVERED SALE 
Failure to prove existence of warranties in-___._....-.------- 1528 600 
Insufficiency of evidence to prove implied warranty-in-_...-.. 1528 600 
DIsMISsAL 


Failure to File Complaint Within Limitation Period 

Where the contract involving the purchase and sale of a 
carload of strawberries contained a provision that the 
purchaser was to air-mail its check for the purchase price 
to the seller upon receipt of the car number in which the 
berries were shipped, and the record shows that the pur- 
chaser failed to remit upon receipt of the car number, it 
is held that the cause of action accrued on the date the 
purchaser was advised as to the number of the car in 
which shipment was made and failed to pay the purchase 
price at that time, and that, since the informal com- 
plaint was not filed within nine months from the date 
on which payment should have been made (the date the 
cause of action arose), the complaint must be dismissed 
You Tame GF teeta gS ss Se Ra eee 1529 601 
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PERISHABLE AGRICULTURAL COMMODITIES ACS, 1930—Continued 


A.D. 
No. Page 









Dismissat—Continued 
Failure to Prove Existence of Express Warranties 
Where complainant purchased a carload of grapes from one 
respondent who allegedly described them as weighing 36 
pounds net per lug, grade U. S. No. 1 and of good mer- 
chantable quality, and complainant, alleging that the 
grapes did not comply with these warranties, seeks to 
recover reparation for the differance between the con- 
tract price and the amount received from the resale 
thereof, held, that no express warranties were made by 
respondent and since the sale was on a delivered basis and 
the grapes were of merchantable quality the complaint 
AiG beINED sO. ee oe et et 1528 596 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant that claim against respondent has been 
























settled____- as i ees ate Nr Ia aoa ata Rate 1532 +610 
EvIDENCE 
Inadmissability of parol or extrinsic evidence to vary or con- 
tradict written terms of contract........ ....--.--.----. 1519 563 
Insufficiency of, to Prove Implied Warranty of Merchantability 
Quality 





In a delivered sale of Zinfandel and Tokay grapes at $2.65 
and $2.40 per lug respectively, the fact that inspection 
of lugs remaining in car at destination three days after 
delivery showed extensive decay was insufficient to 
establish that grapes did not comply with implied war- 
ranty of merchantable quality where they were resold 














fOTIS1.25 60 BOO WOTING os oe ce ew eens skews 1528 596 
“F, O. B. AccEPTANCE FINAL” 
DREN sce aR i, ee a een cht bagel 1518 558 
F. O. B. Surprina Point AccEPTANCE 
Lack of right of rejection of contract based on___._--------- 1527 = 594 






JURISDICTION OF SECRETARY 
Complaint not filed within limitation period dismissed for lack 







SEE TO 2 EE i ee eee ee egret 1529 603 
“Kansas City ACCEPTANCE FINAL” 
ee ARTS TEEN 5a eg en bn 1518 558 
LiIcENSES 






Suspended Suspension 
Where buyer paid an excessive amount of freight on a ship- 
ment sold on a delivered price basis, and later collected 
from the railroad a refund in the amount of the over- 
charge, but failed and refused to remit the refund to the 
seller, it is held that the refusal to remit was in violation 
of section 2 of the act and the buyer’s license is suspended 
for 30 days, with the suspension suspended for one year. 1531 607 
LimiTaTIon PrERIoD 
ipate caucear action accrued... 2. ==. 2-5 c5-ssccccccee 1529 603 
Dismissal of complaint because not filed within-_......------ 1529 603 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


"ES A. D. 
OPA CerrLinG PricEs No. Page 


Effect of removal of OPA ceilings upon contract of purchase 
and sale containing provision relating to 1520 572 
PRINCIPAL AND AGENT 
Broker acting as agent of respondent not liable to complainant 
in reparation claim 1523 563 
RECONSIDERATION 
Dismissal of Petition for 
Where complainant was awarded reparation and respon- 
dent’s counterclaim was dismissed, and respondent filed 
a petition for reconsideration, held: (1) prior decision 
holding tomatoes were of “good quality” not shown to 
be unwarranted; (2) respondent’s counterclaim for loss 
of profits was properly dismissed; (3) complainant’s 
filing of a claim for damages with the carrier was for the 
benefit of both parties and therefore not improper; 
and the petition should be dismissed without making 
prior service thereof on complainiant 1521 575 
REJECTION OF CoMMODITY 
Buyer unlawfully rejecting commodity cannot set up breach 
by seller as defense 1518 558 
REPARATION 
Failure to Deliver 
Where respondent contracted to sell and complainant to 
buy carloads of grapes at a specific price for future ship- 
ment after a certain date with the provision that re- 
spondent would receive any increase in OPA ceiling 
price after that date, but before that time the OPA ceil- 
ing was removed and respondent refused to ship the 
grapes, held that since the price was specific the removal 
of OPA ceilings did not abrogate the contract, and re- 
spondent’s failure to ship entitles complainant to an 
award of reparation in amount of the difference bewteen 
the contract price and the cost of replacements- - - ----- 567 
Failure to Pay Balance of Purchase Price 
Where complainant sold and delivered to respondent in 
interstate commerce a carload of grapefruit and re- 
spondent paid to complainant only a part of the agreed 
price, and also failed to answer the complaint for recovery 
of the unpaid balance, held that respondent’s failure to 
pay the price in full was in violation of the act, and rep- 
aration should be awarded complainant in the amount of 
the balance of the purchase price____..-------------- 587 
Where the contracts stated a fixed price, with provision 
for increase or decrease to meet changes in ceiling prices, 
and ceiling prices were not in effect at the time for per- 
formance, it is held that removal of ceiling prices eli- 
minated, for the period of suspension or removal, the 
possibility that the fixed price would be changed other 
than by consent of the parties, and respondent was ob- 
ligated by the terms of the contracts to pay the fixed 
price agreed upon 560 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 4D 


Failure to Pay Brokerage Fee 
Where respondent’s broker negotiated a contract of sale of 
grapes but respondent refused to ship the grapes to the 
buyer and refused to pay the broker his commission 
alleging that by custom no brokerage was due until the 
buyer received and paid for the shipments, held, that 
such custom would not apply where respondent re- 
pudiated the contract, and reparation should be awarded 
the broker in amount respondent contracted to pay him 
as a commission for negotiating the contract 1520 =568 
Failure to Pay Purchase Price 
Where a copy of the complaint alleging failure of respondent 
to pay for two lots of produce, the report of investigation, 
and a letter notifying respondent to answer the complaint 
within 20 days were served on respondent who failed to 
answer, it is held: (1) the facts alleged in the complaint 
and report of investigation are deemed to be true; (2) the 
respondent’s failure to pay the agreed purchase price was 
in violation of section 2 of the act; and (3) complainant 
should be awarded reparation fo. the sum of the contract 
purchase price with interest 589 
Where respondent, in effect, admitted all material allega- 
tions of the complaint wherein complainant alleged that 
respondent purchased a truckload of citrus fruit and a 
carload of tomatoes, but failed and refused to pay the 
purchase prices thereof, it is held that respondent’s failure 
to make payment in accordance with the terms of the 
contracts of purchase and sale constitutes a violation of 
section 2 of the act, and reparation should be awarded 
complainant in amount of the purchase price 604 
Where seller fulfilled the obligation imposed upon him by 
the contract of purchase and sale of tomatoes, which 
were purchased after a track inspection by the buyer, 
and were actually delivered to the buyer, the develop- 
ment of field disease after delivery cannot affect the 
buyer’s liability to the seller, and buyer’s failure to pay 
the agreed purchase price for the tomatoes entitles com- 
plainant to an award of reparation in the amount of the 
loss sustained by him 577 
Loss Sustained by Resale of Commodity 
Where respondent-buyer under an “‘f. o. b. shipping point 
acceptance” contract rejected the shipment at destina- 
tion, and the evidence showed that the produce did not 
meet contract requirements, it is held that the buyer 
had no right of rejection, and by rejecting the shipment 
the buyer put himself in the position of being unable to 
make any claim for damages on account of the shipper’s 
breach of the contract; and, therefore, complainant- 
seller is entitled to an award of reparation in amount 
representing the difference between the sale price and 
the net sum realized from the resale of the commodity - 591 
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Loss sustained by resale of commodity 

Unlawful rejection 
State or Missouri 
Doctrine of caveat emptor accepted in 
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Reparation—Continued 
Unlawful Rejection 


Where complainant sold a carload of tomatoes through a 
broker to respondent who rejected the shipment with- 
out reasonable cause in violation of the act and com- 
plaint was filed against both the broker who answered 
and the buyer who failed to answer the complaint, held: 
(1) the respondent buyer’s failure to answer the com- 
plaint operated as a waiver of hearing and admission of 
facts as alleged in the complaint; (2) respondent buyer’s 
rejection was without reasonable cause in violation of 
the act, and therefore, complainant was entitled to an 
award of reparation in the amount of the loss sustained 
by him; and (3) since the broker acted only as an agent 
in negotiating the sale, the complaint is dismissed as 
Where complainant sold to respondent a carload of 
washed carrots at a price f. o. b. California, ‘‘Kansas 
City acceptance final,” but delivered to the buyer a 
carload of very dirty carrots, and the buyer refused the 
shipment on the ground that the carrots were not what 
it bought and that it could not use them, it is held that, 
under the terms of the contract, ““Kansas City accept- 
ance final’ the buyer accepts the produce at the point 
designated and has no right of rejection thereafter, the 
buyer’s only remedy in this kind of purchase being to 
accept delivery of the shipment at destination and set 
up & claim against the seller for the loss sustained ------ 
Where the buyer under an “f. o. b. acceptance final’”’ con- 
tract rejects the shipment of produce because of a 
breach of contract by the seller, not having a right of 
rejection under such a contract, it is held that, by such 
conduct, the buyer bars itself from setting up a breach 
by the seller and, therefore, the breach may not be con- 
sidered as a defense by the buyer to the complaint of 
the seller seeking damages for the loss resulting from the 
buyer’s rejection. It is also held that the buyer’s refusal 
to accept the shipment in accordance with the contract 
was in violation of the act, and that reparation should 
be awarded complainant for the damage sustained_-_--- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Stay OrpER 
Prior Order Stayed Pending Action on Petition for Recon- 
sideration 
Reparation order of June 4, 1947 is hereby stayed pending 
the filing of respondent’s petition for reconsideration and 
action thereon 
SusPENSION oF LICENSE 
Suspension suspended for one year 
UNLAWFUL REJECTION 
Reparation for loss sustained by resale of commodity resulting 


VIOLATION OF AcT 
: Failure of buyer to pay freight refund due seller 
Failure to deliver 
Failure to pay— 
balance of purchase price 


brokerage fee 1519: 563; 


purchase price___________----.. 1522:580; 1526:590; 1530 
Unlawful rejection 1518: 558; 1523 
WARRANTIES 
Failure to prove existence of, in delivered sale 
Insufficiency of evidence to prove implied warranty in delivered 


Seller not liable because of latent defect, unknown to him, for 


breach of implied warranty 


A.D. 
No. Page 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AGRICULTURAL MARKETING AGREEMENT ActT OF 1937 
Intent of, 157 F. 2d 87 
Object of, 157 F. 2d 87 
ConsTITUTIONAL Law 
Commerce 
Though milk order, not violating due process, had the effect of 
limiting commerce in milk it is not constitutionally invalid, 
for the Constitution does not prevent the limiting of any part 
of interstate commerce, and this without regard to uniformity, 
157 F. 2d 87 
Preference 
Provision of federal Constitution prohibiting preference by 
regulation of commerce or revenue to ports of one state over 
those of another, forbids discrimination between states and 
not between individual ports within same or different states, 
157 F. 2d 87 
“In Any MANNER LimI?T”’ 
Application of term used in act, 157 F. 2d 87 
OrvER No. 3 (St. Louis, Missouri) 
Classification of Milk 
Milk order classifying milk on basis of use into Class I includ- 
ing all milk, the utilization of which is not established as 
Class II milk, and fixing a minimum price for each class, is 
not violative of provision of act requiring minimum class prices 
shall be uniform as to all handlers, 157 F. 
Validity of milk order classifying milk on basis of use into Class 
I including all milk, utilization of which is not established 
as Class II milk, 157 F. 2d 87 
Classification Provisions 
Legality and Constitutionality of 
Order No. 3, as amended, regulating the handling of milk in the 
St. Louis, Missouri marketing area, providing that a milk 
handler using part of milk for Class I and part for Class II 
purposes must allocate local producers’ milk to Class I 
usage up to 95 percent of handlers’ Class I use, prior to 
allocation of imported or ungraded milk for such use, it 
is held, (1) does not prohibit the marketing of imported milk, 
(2) is not violative of the constitutional provision that all 
duties, imposts and excises shall be uniform throughout the 
United States, (3) is not repugnant to the constitutional 
provision that no preference shall be given by any regulation 
of commerce or revenue to the ports of one State over those 
of another, and (4) is not so arbitrary with respect to the 
allocation formula as to deny due process, 157 F. 2d 87__-- 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
“PROHIBIT” OR “IN ANY MANNER Limi?” [Page 
Application of terms used in act, 157 F. 2d 87_..._--.--.----------- 620 
STATUTES 
Construction and Interpretation 
Term ‘‘use” or ‘‘used”’ not required to be read as one of literalness, 
but should be given practical regulatory significance, 157 F. 
RN op re a hn I a i Det aa a ty es 618 
“Use” or “UsED” 
Terms not required to be read as one of literalness, but should be given 
618 


practical regulatory significance, 157 F. 2d 87 
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